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Para-766. 'Ordinarily no application for revision
will be considered. if filed more than 60 days after
the date of last order complained of. unless it is
accompanied by ‘an expladation of the delay and the
necessary affidavits.
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The Goverment takes upon itself the task of
mintaining peace and order in the country by pun-

tshing actual offenders and enforcing good behaviour
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on people, who are considered to be a menance to
public safety and tranquillity, or who have, or are
reputed to have, developed criminal propensity. The
criminal law of the land, therfore, splits itself up into
two broad divisions,one for "trial and punishment of
criminals” and the other for "prevention of crimes”. /
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EFFECTS OF ADMI

JUDICIAL R=;

1. INTRODUCTION :

In the judicial process of hearing and
deciding the cases, the evidence given on
oaths by witnesses before the Court forms
a major role, but it is necessary that the
witness must give desposition truthfully
and dutifully.

When scrutinising the fundamentals
of the Evidence Act, it can be found that
the essence depends on the value and char-
acter of the deposition by the witnesses
rather than on mere number of the wit-
nesses. Therefore, no hard and fast rule is
laid to allow any litigation to be won
merely on the number of witnesses.

The credibility of the witnesses is
more important than the number as the duty
of the Court is not only to dispose the liti-
gation truthfully in accordance with Law
but it must be shown to the public that how
it is properly and judicially done. To
achieve this goal, the examination of the
witnesses should be performed according
to the rules laid down'in the oaths act,
1873.

NISTERING OATHS

2. Causes Motivating For Emergence Of
This Article. S

There arose a "Dispute" in a Township
Court under the supervi.éion of Bago Divi-
sional Court where a witness refused to
take on oaths.

In preparing this Article, I endeavour
to establish the fact that there should be
precise, true and expedient effect on all
levels of Judicial Court in administering
oaths to the witnesses and to prevent simi-
lar problem as above which is a hmdrance
to the Judicial System.
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3. Basic Principles For Adiministration
Of Justice.

Judicial Courts of all levels are dis-
posing the proceedings according to the
basic principles laid down in Section-2 of
Judiciary Act. 1988.

The basic principles for administrat-
ing of justice are ; ;

(a) administering justice indepe-
ndenty according to Law;

(b) protecting and safeguarding the
interests of the people and aid-
ing in the restoration of law and
order and peace and tranquillity;

(c) educating the people.to under-
stand and abide by the law and
cultivating in the people the
habit of abiding by the law;

(d) working within the framework
of law for the settlement of
cases;

(e) dispensing justice in open court
unless otherwise prohidited by
law; :

(f) guaranteeing in all cases the
right of appeal under the law;

(g) aimingatreformingmorajlchar-
acter in meting out punishment
to offenders..

In order to fulfil the abovemenuone.d
g or deciding a case, it
is inevitable that the wimcss?s _fr.?m the
organisations in support Ofl}’}CJLl‘dlClaI sys-
bers of police force, doc-
from wards and

principles in hearin

tem, such as mem
tors, authorised’ persons
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villages and other witnesses coming to the
Court should render their evidence truth-
fully and precisely. Hence; The Evidence
Act was enacted in 1872 to describe about
the witnesses and to abide by the methods
of examining witnesses mentioned therein.

It can be found that the Oaths Act was
enacted in 1873 to emphasise the exami-
nation of witnesses in accordance with the
Evidence Act. In view of that, it can be
assumed that the statements or depositions
rendered by the witnesses shall become
solemnly truthful only by the combined
performance of contents contained both in
The Evidence Act and The Oaths Act in
the examination of the witnesses.

4. Directive No. (2/92) Of The Supreme
Court Of Myanmar.

The Supreme Court has issued Direc-
tive No. (2/92) on 2nd July 1992, pertain-
ing to the matter.of administering oaths to
the witnesses before the Court.
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[t was mentioned in the Directive that

some of the Courts, in examining the wit-

nesses, were know to have failed to ob-
serve the rules laid down in The Oaths Act,
1873 or those contained in paragraph 73
to 75 of Court Manual which were to be
followed precisely as those rules were still
in force; the witnesses must be put to take
on oaths to achieve solemn truth of the
deposition and in the event of a witness
refusing to take on oaths, his deposition
on affirmation should be obtained in ac-
cordance with the existing law and rules
in the Manual.

In can be noted that the Courts of all
levels have persuaded the witnesses to take
on oaths in giving evidence in obedience
to the abovementioned directive .

5. The oaths act and The rules of
courts manual

It was mentioned in paragraph 73 of
Courts Manual that according to Section-
6 of the Oaths Act that witnesses, jury
mambers or interpreters professing Hindu
and mohamedan religion shall not be re-
quired to swear on oaths. Instead, solemn
affirmation should be made. By operation
of the said Section, any jury members,
wintess or interpreter could refuse to take
on oaths, in which case, he should be re-
quired to make solemn affirmation.

+

Concerning the administering of
oaths or affirmations, Paragraph 74 of the

o P

Court Manual states, oaths are to be ad-
ministered upon such symbol or accom-
panied by such act may be usual, or as such
witness, interpreter, or jury may acknowl-
edge to be binding on his conscience "para-
graph 75 also mentions the forms of oaths
and affirmations, prescribed by the high
court under Section 7 of the oaths Act.

In view of the text of the previous
paragraph, it is evident that method of ad-

“ministering oaths, atfirmations to the per-

son professing Zoroastrian, Christian, Bud-
dhist layman, Buddhist pregnant woman,
Buddhist monk or probationer, Chinese -
and Interpreters are clearly provided for.

6. The Solemnity Of Swearing On Oaths -

Effectiveness of swearing on oaths
can be realised by looking at some of the
following illfated curses and merits from
The KYANSA or Oaths being in used at
all levels of the Courts.

"I will speak the truth only. and it'I

state what is not true, may the guard-

tan nats or devas of Buddha who have
attained perfect wisdom by the exer-
cise of the aforesaid dasa- paramiras

e, charity, the observance of the pre-

cepts, abnegation of the world. wis-

dom, energy, patience, truth, resolu-
tion, friendliness and resignation or
equanimity, for a contimied period of

Sfour asankhyevas and 1000,000

kalpas, slay me" : '

‘"ff[ speak the truth, may all the




excellent nats or devas mentioned
above look upon me with gracious
eves and preserve me to gain felicity
both in mind and body as a reward
for speaking the truth "

Some of the witnesses who realise
the aforesaid curses contained in the
KYANSA or Oaths used to refuse to give
evidence on oaths before the Court. In that
case. they are allowed to give evidence on
saving affirmation instead of taking on
oaths. However the witnesses who are will-
mg to state the trith should bear in mind
that affirmation has no solemnity value as

that of taking on oaths.

In taking on oaths before the Court,
the witness must recite the following while
holding the KYANSA or Oaths in both
hands. f ‘

" | hereby declare that [ am going (o

state the truth in this case before the

Court. IfI make untrue statement or

omit anything, may the curses de-

seribed in the oaths shall befall on

me. If I state the whole truth, may 1

gain the meritorious blessings de-

seribed in the oaths.”

By making that recital, {hlejudge and
litigants from both side aré¢ going to have

JUDICIAL
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deep impression that the witness is going
to state the truth.

As every kind of difficulties, hard-
ships, and dangers are mentioned for
being untruthful and felicity of both body
and mind and all kinds of meritorious
blessings can be gained by being truthful
are mentioned in the oaths, it is evident
that the latter can be obtained if one is be-
ing truthtul. ( The contents of the oaths are
fixed on the notice boards of the Courts
for the benefit of the public.) There is a
saying which goes "Justice is guarded by
nat" and the witnesses should be made
known or given confidence that if he boldly
take on oaths 1o say the truth he will get
the benefit of truth not only in this life but
also in the next life.”
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7. Decisions From Reported Rulings :

The following are the decisions from
the reported rulings on the Oaths Act
hereby presented for the purpose of infor-
mation in connection with this Article.

1.

PUNALU- VS- THE KING
(1947 RANGOON (214)

" The Oaths Act does not re-
strain an accused being asked to
swear on oaths or to make affir-
mation. _If the accused being
asked to swear on oaths is valid
by other means the exception of
Section-3 of the oaths act does

not have-the power to render it

invalid. The amendment of this
ACT by deleting these words
has by no means effect on this
matter." '

THE KING- VS- NGA PHO
MIN & OTHERS
X Rangoon (511) (Full Bench)

"An accused shall have the right
to give evidence within the
scope of Section 118 of the Evi-
dence Act but not as a witness
because he is not in a position
to be asked to swear on oaths.
Without swearing on oaths no
witness is in the position to give
evidence in accordance with
law."

. ( Note : By amending Section

8.
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342 of the criminal procedure
Code, the accused is able to tes-
tify as a witness for himself.)

PWA NYUNT'S CASE
(LOWER BURMA RUL-
INGS VOLUME I1, P. 322)

"A witness must be asked to
swear on oaths or to make affir-
mation before giving testimony.
But omission to do so does not
render the deposition invalid as
itis curable by section 13 of The
Oaths Act."

AH PHAT & OTHERS- VS-
THE KING
(1940, RANGOON, (104)

"Although swearing on oaths or
making affirmation before the
examination of a child witness
is necessary, his testimony is
valid, notwithstanding the fact
that he was not put to swear on
oaths or affirmation before the

.examination. But it is the dis-

cretion of the couwrt to decide

how much weight that evidence
carry."

Keeping Up The prestige Of The
courts

In the speech delivered at the coordi-

nation meeting ot the State

- Division and



District judges and State/ Division and

District Law Officers at the Yangon Uni-
versity of Nursing on 22.8.94, Lt General
Khin Nyunt. Secretary (1) of the then State
Law and Order Restoration Council, gave
direction on the matter concerning the
prestige of the Courts, saying that the be-
ginning of law and legal proceedings are
search for truth and justice and is a useful
instrument. However, if they get into the
hands of unscrupulous elements they can
use it their own way and undesirable events
will take place. Thus, it could diminish
the main duty of the courts of finding the
truth and exposing the wrong and will lead
to twisting and turning the law, resulting
in all sorts of lying, cheating and tricking.

In pursuance of the direction given
by-the Secretary (1) for keeping up the
prestige of the Courts so as 10 gain due
respect and confidence of the public and
to make the Court a place where persons
of integrity and honesty gather in accor-
dance with the directions laid down in the
Directive No. (2/92) of the Supreme Court,
] strive m'y best to achieve the goal by this

Article.

U Thaung Myint
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EVIDENTIAL VALUE OF A& CHILD

It is a general rule that the Court
needs competent witnesses to testify before
making any decision which is deemed to
be free from prejudice and bias. In other
words the Court is necessary to have reli-
able and relevenf evidence in support of the
prosecution.

In the Union of Myanmar, we have
the Evidence Act which must be followed
in all judicial proceedings before the courts
of all levels. Section 118 of the Evidence

Act gives a description of witnesses who

may testify as follows:-

i
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S.118 AHl persons shall be competent
to testify unless the Court considers
that they are prevented from unders-
. tanding the questions put to them. or
from giving rational answers to
those gmestions, by tender year, ex
treme old age, disease. whether of
body or mind.or any other cause of
the same kind.
TN Explanation - A lunatic is not
incompetent to testify, unless he
is prevented by his lunacy from
understanding the questions put to
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lim and giving rational answers to

them.

The above section describes that all
persons shall be competent to testify un-
less the court’ considers that they are pre-
vented from understanding the questions
put to them, or from giving rational an-
swers to those questions, by tender years,
extreme old age, disease, whether of body
or mind,or any other cause of the same
kind. In this regard even a lunatic is not
incompetent to testify, unless he is pre-
vented by his lunacy from understanding
the questions put to him and giving ratio-
nal answers to them.

. As to the act of a child under seven
years of age, seéction 82 of the Myanmar
Penal Code prescribes as follows:

S. 82 Nothing is an offence which is

done by a child under seven years

of age.

So alsé>'section 83 of the said code
gives the‘following prescriptions regarding

-to the act done by a child above seven years
of age and under twelve years of age of
immature understanding:-

S. 83. Nothing is an offence which

is done by a child above seven

years of age and under twelve,
who has not attained sufficient

“maturity of understandmg to judge

of the nature and consequences

of his conduct on that occasion.

The above prescriptions of the law
indicate that the child witness shall be com-
petent to testify if he understands the ques-
tions put to him by the court or if he can
give rational answers to those questions.lt
is the duty of the-court to prove and con-
sider which child shall be competent wit-
ness to testify.
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To make 1t clear to this point, the
court before recording the evidence of the
child witness, should put suitable prelimi-
nary questions to the child so as to prove
his abilitres or intelligence in answering
to those questions. With due care and con-
siderations, the Court has to decide whether
the chid should be allowed to be a compe-
tent witness or not.

_Inthis connection, section 119 of the
Evidence Act also prescribes that a witness
who 1s unable to speak may give his evi-
dence in any other manner in which he can
make it intelligible. as by writing or by
signs; but such writing must be written and
the signs made in open Court and evidence
so given shall be deemed to be oral evi-
dence.

It can be presumed that it is of good
reason in respect of the children to be ac-
cepted as competent witnesses because the

Judiciary system also accept even the deaf

and dumb persons to be the competent
witnesses.

We ought to say that the children are
imbued with good natural qualities. They
are mnocent, simple. frank and bound to
speak out what they have seen, what they
have heard, what they have met or they are
very eager to disclose what they have leamt.
Therefore, it is the most effective Court
Precedures enabling a child who is quali-
fied as a competent witness to give evi-
dence.

In conclusion, 1t 1s to be accepted
that the evidential value of a child is no
less important than that of an adylt.

U Ba Han
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INTERFERANCE IN DISPENSING OF JUSTICE

According to the Judson's English-
Myanmar Dictionary and Damathats, there
are four infidelities ;

(1)
(2)
(3)
(4)

that occasioned by selfish desire
that occasioned by ill will, .
that occasioned by ignorance,
that occasioned by fear.

In the section 139 (1) the former Con-
stitutional Law of the Union of Myanmar
(1947), it was provided that, "every per-
son appointed a judge of the Supreme
Court and of the Court under that Con-
sitution had to make subscript and the dec-
laration that he would duly and faithfully
to the best of his knowledge and ability to
execute the office of the Chief Justice ( or
judge as the case may be ) without fear or
favour, atfection or ill will towards any
man and that he would uphold the consti-
wution and the Laws"

If a judge execute his duties with fear
or favour, affection or ill will, he com-
mits the judicial corruption. Judges are en-
joined to be free from those corruptions.
Thus. (a) a Judge should not unduly favour
one party ; (b) a Judge should not pass
decision under the influence of anger ; (¢)

a Judge should not be fearful or afraid of

10

judge’ pleases.

mental and physical agonies or material
losses ; (d) a Judge should not be indolent,
reckless and ignorant. Hence, one can see;
that a judge must possess strong moral
courage to perforni his duties and thus the
life of a judge is not a bed of roses.

The importance of the |ud1c1arv lies
in its independence, so that it can be as
impartial mediator between the citizen and
the State.” Any attempt to interfere with
any judicial process or to hinder a judge in
the execution of his duties would cause on
outbust of popular indignation. The judges
are independent and subject only to the law.
This is a constitutional principle of every
country .

Independence in the judiciary does
not mean liberty to do and say anything a
It is the liberty to do his
duty to the people without fear or favour.
There is restraint everywhere in out life;
and life would not be worth living if every
one had unrestrained liberty. In solence

or impertinence should not be mistaken for
independence.

Hence, one of the judicial principles

. under Section 2 of the Judiciary Law has

been enacted that, "to administer justice
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independently according to law!'. It
must be aware of the phrase, "according
to law" itindicates that a judge must ex-
ceute his duties without fear or favour, af-
fection orill will, but according to law only.
The independence of the bench is recog-
nized as a valuable asset in the civil life of
the community. A strong and independent

Judiciary is a strength to the State.

The independent of the judiciary is a
matter ofanxieny to all persons interested
in the welfare of the State. If the liberty of
the subject is threatened or interfered
~with, it is an independent court that will
champion the cause fearlessly and secure

~tice. The court must be entirely free
toom the influence of the executive or out-
side person. in order that it may enjoy the

fuiiest contidence of the public.

A free and independent judiciary fas-
tens the growth of an independent nation.
The objects of law are to secure right of
property and people. to protect the weak
and oppressed. to punish offenders and to
enforce law and order. which is one of the
four political objectives of our state, "'sta-
bility of the State, community peace and
tranquility prevalence of law and order"
Executive personnel and outside bodies:
must help the judges in securing these ob-

Jects, without fears or tavours.

Secretary-1 of the State Peace and
Development Council Lt-Gen Khin Nyunt
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thus address at the coordination meeting
of State/ Division and District Judges and
State/ Division and District Law ofticers
at the Institite of Nursiag on August 22.
1994 that, "When those who give as well
as those who receive such gifts become
bolder, then bribery becomes more wide-
spread in the administrative machinery and
thus more state service personnel will be-
come persons of loose character withowt
fail”, It is also that such malpractices and
interferences within the work establish-
ments of some of the oflicials are now scen
to penctrate even in the dispensing of jus-
ficE
civil cases where power is misused. In

he said. "This is especiaily true in

such instances, it is necessary of the judges
not to be involved in any one of the tour
briberies but to act boldly with righteous-
ness in justice and give decision in accol-
dance with law", he pointed out. Ile said.
“some officials in some of the region, in-
stead of making efforts to bring down the
number of cascs through legal means, are
giving pressure for withdrawal ofthe cases
and it 1s to be warned that such acts sunount

to interference in dispensing of justee.”

I a court can not champion such
malpractices and interferences in dispens-
g ofjustice, out of fear and if happens to
be involved in these evil practices, such
acts will open to the judicial corruptions.

U HITIN ZAVW
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The Role and Responsibility of the
Judiciary

The Union of Myanmar is a Sover-
cign Independent State. The Sovereignty
ol the Union resides in the people. As an
Independent State, Myanmar has the Sov-
ereign powers of the State. namely legis-
lative. exccutive and judicial which are o
be exercisable only by, or on the authori |l_\'
of, the Organs of'the Union. The State shall
be responsible for constantly developing
and promoting unity, mutual assistance,
amity and mutual respect among the na-
tional races. The national races shall en-

Joy the freedom to profess their religion,

use and develop their language, literature
and culture, follow their cherished tradi-
tions and customs, provided that the en-

jovment of any such freedom does not ot-

fend the laws or the public interest.

All citizens of the Union shall be
equal before the law, regardless of race,
religion, status or sex and shall enjoy equal
opportunities, enjoy the benefits derived
from his labour in proportion to his con-
tribution in manual or mental labour and
moreover have the right to inherit accord-
ing to law.

Since 1988, the State Peace and De-
velopment Counul. with its dedication to
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building a prosperous, and developed na-
tion, has laid down political, economic and
social objectives and is making ali-out ef-
fortsto achieve them. Many laws and Pro-
cedures relating to economic developments
and activities, such as banking, foreign
investment, co-operatives. private in

dustry, hotel and tourism, forestry, mineral
extraction etc. have been enacted after

adopting a markct oriented economic sys-

tem. which is an open-door market

~economy. So also, many laws and proce-

dures relating to political and social activi-
ties have been enacted.

It is Judicial system or the Judiciary
as one of the oruans ol the State to take
Sole responsibility to eradicate the infringe-
ments and disputes arising out of the laws
and procedures enacted by the government,
All the Judicial Personnel must know and
digest of what is the role and what is the
responsibility of the Judiciary on w hich we
are going to discuss.

The Role of the Judiciary

Since 1988, the economic system has

been changed from the centralised system

toamarket oriented economic system. The

government has tried to reduce the State

-
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sector involvement in the economic activi-
ties to be in line with the new economic
structure. To enhance these, a privatization
programme has been launched. The For-
eign Investment Policy is also introduced.
The components of the Foreign Investment
Policy are:-

(a) adoption of market oriented sys--

tem tor the alloéaii@n ol ré-
sources,

(b) encouragement of private in-
vestment and entrepreneurial
activity,

(¢) opening of economy for foreign
trade and investment.

The government has been striving

‘hard to promote all round development of
* national 'economy to upgrade the living
standard of its people. To be in line with
this.objective, active participation of pri-
vate entrepreneurs especially in the areas
of trade and investment are the main im-
petus to economic development. The es-
tablishment of Border Trade with the
neighbouring countries and opening of
Foreign Investment is also impetus to the
national economy. ;

The government enacted new laws,
amended the old ones, re-organized finan-
cial institutions, and revised management
system to be in line with the market ori-
ented policy. The Myanmar Investment
Law and the Commercial Bank Law were
enacted in 1989-90. In the following year,
the Myanmar Central Bank Law was pro-
mulgated to streamline the monetary policy

and extend bank services. So also, the

AL e e S

Myanmar Agricultural and Rural Devel-
opment Bank Law, the Myanmar Finan-
cial Institutional Law were enacted,in the
same year with a view to a wider partici-
pation of the local private entrepreneurs
as well as for establishing Commercial
Banks, Investment Banks, Finance Com-
panies and Credit Societies.

Following the promulgation of the
Union of Myanmar Investment Law and
formation of the Foreign Investment Com-
mission ( FIC ), the direct foreign invest-
ment ( DFI ) also began to flow into the
country. ;

As regard 1o social objective, the gov-
ernment has enacted The Narcotic Drugs
and Psychotropic Substances Law in 1993,
the provisions of this law are in compli-
ance with the 1988 UN Convention
Against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances. The gov-
ernment of the Union of Myanmar has re-
garded the drug abuse control as a national

A
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cause because it is a common enemy of all
the human beings. The task of preventing
and combating the threat of narcotic drugs
as a national cause has consistently been
launching multi-dimensional campaign in
this respect. As the momentum of the task
is being raised by the government in com-
bating the danger of drug abuse through-
out the:country, success is being achieved
to certain extent. Itis the duty of the Judi-
ciary to give deterrent punishment to those
who are found guilty of the offences.

Regarding to the political objective,
several laws and procedures have been
enacted by the government to make sta-
bility. peace and tranquillity in the coun-
-“.\‘ 1

As we have mentioned above, vari-
ous laws and precedures relating to the
economic, political and social objectives
have been enacted, naturally, there will be
infringements, disputes regarding 1o the
provisions of these laws and the role of the
Judiciary comes into play. As a national
cause all national institutions including
Judiciary are to support and safeguard the
development of the national economy. so-
cial activities and political stability. As you
all know, Judiciary, which is one 01 the
three organs of the State powers has its
main function to decide criminal and civil
cases in judicial courts. In dealing with
the cases, judges must not only well-versed
in lega) knowledge but also the work done
by them must be in tune with the govern-
ment policies.
The Responsibility of the Judlcl.u-y

PR

In the Judiciary Law ~* 1988, the fol-
lowing Judicial Principles are laid down
to administer the administr ation of’ JUS[ICL -

(a) administering justice indepen-
dently according to law;

(b)" protecting and sa feguarding the
interests of the people and aid-
ing in the restoration of law and
order and peace and tranquillity;

(c) educating the people to under-
stand and abide by the law and
cultivating in the people the
habit of abiding by the law;

(d) working within the framework
of law for settlement of cases;

(e) dispensing justice in open court
unless otherwise prohibited by
law; :

() guarantecing in all cases the
right of’defence and the right of
appeal under the law;

(¢) aimineatreforming moral char-
acter in meting out punishment
to oftenders.

We all must know that the above
mentioned basic principles are regarded as
the responsibilitics to be complied with in
the administration of justice.

" Administering justice indepen-
dently according to law " is a basic princi-
ple which is treated as a responsibility of
lhejudicinr)'. Judicial courts are bound to
flcmdu cases in accordance with the exist-
mg“h}ws and attention must be made that
Judicial Courts have no authority to inter-
pret laws which is the duty of the legisla-
tive organ. Casces are not only to be tried
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expeditiously but also to be disposed ac-
cording to laws independently.

As anational institution, judiciary has
responsibility in protecting and safeguard-
ing the interests of the people and aiding
in the restoration of law and order and
peace and tranquillity. The courts must
alwayvs be in picture of the changes and
progress of the country's political. cco-
nomic systems and social environments.
"Speedy, correct and fair disposal of cases”
is the slogan of the day. We must notice of
the maxim " Justice delayed is justice de-
nied "

As to speedy and smooth process of
the judicial administration, judges, law-
yers, prosecuting officers and witnesses
must all co-operate in search of truth as
well as speedy disposal of cases. By fail-
ing to provide a speedy trial, the loss of
vital evidence may also lead to an unfair
judgement. Judiciary may not be kept aloot’
with other organs of the State powers.
Executive. one of the organs has the
responsibility to administer the State, peace
and tranquillity. Judiciart also has the re-
sponsibility to support the executive in its
administration by passing deterrent pun-
ishment to those offenders endangering
peace and tranquility. So also, the courts
of different levels have to take responsi-
bility to give deterrent punishment to those
who are found guilty of the offences relat-
ing to Narcotic Drugs and Psychotropic
Substances Law so as to eradicate narcotic
drugs in Myanmar.

Judges have to take responsibility to

be upright, honest and fair so as to uphold
the dignity, prestize and code of conduct
of the judges. for the people to come to
have taith in and depend on the courts.
 One of the most contributory caus:s
of delay in the disposal of criminal cases
is that the witnesses failed to appear on the
appointed date for hearing. It is the duty
of witnesses to attend the court at the ap-
pointed time without fail and the deliber-

~ate failure to do so amounts to an offence

under section 174 of the Penal Code.

In order to overcome undue delay in
the disposal of civil cases. rules. proce-
dures and general instructions issued by
the Supreme Court should strictly be com-
plied with.

In order to dispose of the civil cases
expeditiously, it is required for the courts
to scrutinize at first in accepting plaints
whether they are prohibited by any other
laws as to be instituted in Civil Courts, For
instance , a plaint for arrears of rent must
be attached with a certificate of standard
rent granted by the controller and if it is



(IR mECE JUDICIAL

not attached with the plaint, the court must
yeject the plaint under Order 7 Rule 11 of
the Civil Procedure Code.

l'o enable the-ludiciary to achieve its
objectives and perform its functions effec-
tively. in-service training programmes are
being conducted tor the well-efficiency. of
Judicial Officers of different levels. Judi-
cial Courts have the responsibility to edu-
cate the people to understand the law and
abide by the law. There is a legal maxim
“lenorantia legis non excus” which means
lenoranceof law is no excuse. We think it
will be more essential far this purpose, that

the trials or conduct of simple and com-

mon cases such as damages, recovery of
loans, ejectment suits. thefts, robbery.
cheating. assaults etc. are to'be telecast on
the Television Programmes. Mareover, it
should be much beneficial to the people to
broadcast about the discussions on law by
eminent Advocates, Professors and legal
personnel on the radio programmes. These
should be considered so as to be in con-
formity with one of the basic principles "
educating the people to understand and
abide by the law and cultivating in the
people the habit of abiding by the law ".
~ "Working within the framework of
law for the settlement of cases" is another
basic principle of the Judiciary and hence
the courts have the responsibility in imple-
menting this principle. 3
It is explicitly clear that initially

_settlement between the parties should be

sought by the court. Actually it is an old
traditions of the people of Myanmar. In

i
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ancient times disputants would approach
respected elder ol the community, and the
elder would then hear them and made
settlement of their dispute amicably. Later
on, the saying " Lct us endeavour to trans-
form major cases into minor ones, and the
minor cases to disappear totally " became
a byword wheneyer a dispute arose. Even
today people resorted to the courts only
when other traditional means for resolv-
ing conflicts had failed.

The provisions ol sections 345 and
494 of the Code of Criminal Procedure,
Order 23 of the Code of Civil Procedure
and the Arbitration Act are also conducive:
to settlement between the parties. How-
ever, it should not place the responsibility
solely upon the courts. the lawyers should
also offer their assistance in mediation pro-
cess between the parties without hurting
the feelings of either side.

" Dispensing Justice in open court
unless otherwise prohibited by law" is one
of the basic principles of' the Judjciary. The
place of inquiring into or trying any crimi-
nal offence shall be deemed to be an open
court, to which the public generally may
have access. Provided that the presiding
Judgc, ifhe thinks fit, order at any stage of
any inquiry into, or trial of, any particular
case that the public generally, or any par-
ticular person, shall not have access to, or
be dh@g‘min in, the room or building used
b_y the ‘Court. This is the part of provi-
sions mentioned in the Code of Criminal
Procedure. The same provisions should
be followed in the appellate.Courts unless
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there are special reasons for so doing. That
is.to say that matters of an informal nature
may in the discretion of the Judge be dis-
_posed of in his’chamber but other judicial
business of a formal nature should be trans-.
acted in open Court. :
For instance, offences under the Child
Law are prohibited not to be tried in open
Court i.e the court of ordinary sittings but
they are to be tried only in the chamber or
the Juvenile Court. Moreover no person
other than the parenis‘ guardians, staff of
the court, law officers, members of the
police force on duty not in uniform, per-
sons directly concerned with the case and

persons who have been granted-permission -

by the Juvenile Court shall be present at
the place of inquiry or trial.

Normally all inquiry into or trial of
Criminal Cases shall be conducted in open
court unfess there is any law prohibiting
as to the place of inquiry or trial.

* Guaranteeing in all cases the right
of defence and the right of appeal under
the law " is also one of the responsibilities
of the Judiciary. :

There is a saying " No man should be
condemned unheard".

In criminal action, the trial is con-
ducted on the basic that a person is pre-

sumed to be innocent unless he is proven to

have committed the offence stipulated by
law as punishable. So, the court after tak-
ing all the evidence from the prosecution
side and is of opinion that there is ground
for presuming that the accused has com-
mitted an offence, the court shall frame a
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charge against the accused. The accused
has a right to deny the charge and is en-
titled to enter his defence. This procedure
is prescribed in the code of Criminal Pro-
cedure, which we are bound to follow.
Hence, it is quite evident that all Criminal
Courts have responsibilities of guarantee-
ing the right of accused to defend his case.
The accused after being convicted of ap-
pealable sentence, has the right to appeal
in superior courts i.e. appellate courts.
Although there is only one chance of ap- -
peal in criminal cases, the accused has also
aright of putting up revisional applications
to the higher courts.

In the case of civil action, the trial is
to be conducted on the basic of the pre-
ponderance of evidence. Both parties have
the right to give and show evidence in sup-
portoftheir pleadings. The party who does
not satisfy with the verdict of the trial court,
has aright of appeal in appellate courts. If
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the original courts is of Township level,
any party not satistying the decree passed
by that court has the right of appeal in State
or ivisional Court, also any party ag-
arieved by the decree of that first appel-
late Court, if he wishes has a right to put
up a further appeal, known as Second Ap-
peal in the Supreme Court.

Also. ila purty to the suit dissatisfies
with the order of the trial Court, he has a
richt by way of revision to the Supreme
Court.

Now we are going to the last basic
principle of the administration of justice,
" Aiming at reforming moral character in
meting out punishment to oftenders " This
principle is the responsibility of Criminal
Courts, in meting out punishment to the
accused found guilty of offences. Guilty
person must be inflicted punishment ad-
cquately, regarding the nature of crime
committed by him. But the courts should
bear in mind thatoftences relating to peace
and tranquillity, infringing the laws laid
down by the government as o State Policy,
punishment must be dealt with deterrent
sentences.

“‘Regarding with the juvenile oftend-
ers it should be aware that punishment in-
ficted on them must be inaccordance with
the provisions laid down in The Child Lay,
which was pronwlgated on 14th July 1993

by the Government of the Union of

Myanmar. Before passing an order on a
juvenile offender who is found guilty: the
following facts and particulars must be
taken into consideration by the courts so

CEL R B BB JUDICIAL
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as to be able to pass an order which is re-
formative and beneficial to the child :-

(a) the age and character of the
child;

(b) the environmental circum-
stances of the child;

(c) the cause of committing the of-

. fence;

(d) thereport submitted by the Pro-
bation Officer;

(e) other circumstances which are

required to be taken into consid-
eration in the interests of the
child.

Before we come to the conclusion, we
would like to express our opinion that the
function of the Judiciary is to administer
Justice, and that function is not adequately
exercised if the Judge is just sitting down
on the bench and watching justice float-
ing by. We would also like to express our
opinion that this paper would be condu- '
cive to the success in the administration
of justice.

In conclusion, we would like to ex-
press our heartfelt thanks for giving us this
opportunity to discuss the topic " The Role
and Responsibility of the Jud iciary " in this
seminar and also like to express our heart-
felt thanks for your kind attention:

[Paper presented at the seminar on
“Judicial Function" held on 2 1.98 at
Supreme Court by U Soe Myint, 1] Ba
I'han and U Ba Han adviseys of the
Supreme Court]
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