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Burma Law Time, Page 130 -Article
120 is a residuary provision which can
only be applied where there is no other
article specially applicable to the case.
Ganju v. Mohanraj Chand, 149 In-
dian Cases.

Page 661 (Full Bench)-This article is a
general one and applies to suits to
which no other article in the schedule
applies.

Privy Council & s5:{5o5gj05006q5[dc00
General A.F. and L. Assurance Corpn;
Ltd v. J.A. Rahzim, 193 Indian Cases,
Page 225 (P,C) o3¢ oopS:-If follows that
where another article applies this will not
apply oo c9:gcon:oloopbi B¢ Paramasiva
V. Pulukasuppa 1923, 47, Madras, Page
525 3qEcd:0pé 6300lB0YE: qEra0e0ic0m:
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It is a well known principle of con-
struction that where there is a specific
Article of Limitation applicable to a
suit or application the Residuary Arti-
cle should not be applied, unless the
suit or application cannot be brought
within the clear wording of _the
specific Article.

Doraisami V. Vaithilinga 1917, 14
Indian Cases, Page 581s¢ Chaturgun V.
Shahzadey 1939, 6 Lucknow, Page 80
35150@:0%(‘13(:\3@:: m@:&g%g{

%23:38: cocon:{o30la0p5H

C ’] oc
G320 3’&0?6:

(I) "The Residuary Article applies
whenever a specific Article in all
its bearings is not applicable"

Article 120 should be
invoked if there is any other Arti-

@

never
cle in the schedule which upon
reasonable interpretation of its
language seems to cover the par-
ticular suit with which the Court is
dealing."
eomm%qﬁn%coé: CDEJQDO’%O")&C: O’DE@C\%C‘%
0loopSi 020000p5:06:0005p063 68205300507
cox: (o)1 3285 (900)0d [@pSq scvcooolag)é
63005013205¢: 6q:000: 665[g @go%.:coo:aaén%
cogaepd (6duloogbn 110 for arrears of rent
Three years When the arrears become
due. B8 003¢ 23:03E(6E cudS (Cgo&:o0m:ep3
ooe 0003Ecp¢ For arrears of rent vy =g

C o
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Qe ¢2:6:5 6L 06goec(0aé:§Eeonn
0gpd:pcol cEGRS ¢arqgéiand [adEE: (650l
2051 o|segae3 Ala v. S.LSingh, 171 P.R.,
Page 1883 035— "Rent is not defined in the
Limitation Act, but the ordinary dictionary

meaning of the term is payment made by a

tenant to the owner or landlord for the right
to use land of houses etc." vy 328y gEa3
con:0l 20051 Befa3p€ 285 (020)0] xo3wera}e
(r% :zogmmo%é-@tg oé@ 00803050'1(7) (]‘,’3:61(5:9
c0:q OREIPODCII0RY FPF§IPOP (2)sdm0p¢:
T IHE DR [650lo0p5n c§205mbgIod 2003[0)qé
33500590 oep:claé oepifiEagasp Boqs
(Landlord)sé (Tenant)sacgaeconiogc §iqepd
Boopdmgod [6doloogSi c30050] BeEHi8dq0ap

oot on&[goloopdu
51 R.R.Chuckerbutty v. R.L. Mukho-
padhya, 5 Calcutts L.R. 62 (DB)

The article applies to suits to
recover arrears of rent. A right to

D
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recover rent necessarily involves
the idea that the relationship  be-
tween the plaintiff and the  de-
fendant is that of landlord and
tenant.

~Ji  M.Sahib v. K.M.Sahib, 4 A.LR.

1917 Madras 901 = 33 Indian

Cases, 705 (DB)
Where there is no such relation-
ship the suit cannot be one for

rent.
[~
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Francislegge v. R.Singh and another
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8qEod:036— A suit for a declaration of
right to and of actual possession in
immovable property is go?emed by the
limitation prescribed by Article 120....

Hanthawaddy Districtt Council w.
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Article 36 of the limitation Act does
not apply to suits under section 76 of
the Rural Self Government Act or under
section 43 of the Municipal Act, for
compensation for the loss, waste. or
mis-application of any money or other
property belonging to a District Coun-
cil, Circle Board of School Board or to
a Municipal  Committee, against any
person of whose neglect or mis-conduct
while a member of such Council or
Board, or of such Comittee, such loss.
waste or mis-application is a direct
consequence. The position of municipal
or of district Councillors in regard to



the municipal or district council funds
is in law that of trustees and the article
applicable is 120.
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29. (1) Nothing in this Act shall affect
section 25 of the Contract Act.

(2) Where any special or local law
prescribes for any suit, appeal
or application a period of limi-
tation different from the period

tion 3 shall apply, as if such

* period were precribed therefore
in that Schedule, and for the
purpose of determing any period
of limitation prescribed for any
suit, appeal or application by
any special or local law-

(a) the provisions contained in
section 4, sections 9 to 18,
and section 22 shall apply
only in so far as, and to
the extent to which, they
are not expressly excluded
by such special or local
law; and

(b) the remaining provisions
of this act shall not apply.

(3) Nothing in this Act shall apply to
suits under the Burma Divoice Act.
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A special law of limitation (e.g. that
contained in Bengal Tenancy Act)
which largely curtails the ordinary rights
of a subject by reducing the period of
limitation within which he can enforce
his rights, from 12 to 2 years, requires
to be most strictly construcd.
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Whenever a right of suit is given by a
special or local Act which does not
itself prescribe a period of limitation.
such suit would ordinarily be governed
by one of the articles in the limitation
Act, and presumbly by the residuary
article 120 if other Articles be under

the Circumstances in applicable.
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i First, he must be upright, honest and fair.
fi Second, he must have discipline in accordance with the
| state service personnel.
il_‘
; Third, he must be a gentleman.
i
; Fourth, he must try hard to be clever at law.
Finally, he must try to learn the objective of administration
of justice,. Its basic principle and to implement.

Mg Nay Myo
(Kyunsu)
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MYAN;\;IgR PARTICIPATION IN SOUTHEAST ASIAN
STICES' SYMPOSIUM : THE LAW ON

SUSTAINABLE DEVELOPMENT

o SOUTHEAST ASIN JUSTre o
P THE LAW ON SUtiin

At the invitation of H.E. Mr. Davide
Chief Justice of the Supreme Court of
_ the Republic of Philippines, Myanmar
delegation attended the Southeast Asian
Justices' Symposium on the Role of Law
in the Field of Sustainable Development
held in Manila on 3rd to 7th March
1999. The symposium was sponsored by
United Nations Environment Programmec
(UNEP), United Nations Development
Programme (UNDP), Government of the
Republic of Philippines and Hanns Seidel
Foundation. The main objective of the
Symposium is. to share the experiences
of the judges of the ten Southeast Asian
Nations in implementing their national
laws and regulations for the sustainable
development. It was attended by the 51

TIEE'SYMPU

high ranking justices and officials of
Brunei Darussalam, Cambodia, Indonesia.
Lao. Malaysia. Myanmar, Philippines.
Singapore, Thailand and Vietnam.
Myanmar delegation led by Chief
Justice H.E. U Aung Toe and comprised
of Justice H.E. Dr. Tin Aung Aye.
Director Daw Yin Yin Lay of the office
of the National Commission. for
Environmental Affairs and Assistant
Director U San Lwin of the Office of
the Attorney General, left for Manila on
3 March 1999. They flied to Manila!via.
Bangkok. Myanmar Ambassador to the
Kingdom of Thailand U Hla Maung and
Myanmar Ambassador to the Republic of
Philippines U San Thein. together with
their staff. warmly welcomed and
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arranged facilities for Myanmar delega-
tion on its transit, arrival to the destina-
tion and stay in Manila.

The Justices' Symposium held its
opening ceremony at the Champagne Hall
of Manila on 4 March 1999. It was
graced by the presence of the President
of Philippines, H.E. Mr. Joseph E. Estrada
and other dignitries. The President
delivered a key-note address and it was
followed by the messages of UNEP,
UNDP and Hanns Seidel Foundation.

The discussion sessions were held
at the same hotel from 5 March 1999 to
7 March 1999. On the first day's session
delegation leaders of the ten Asean coun-
tries presented their respective country
papers on the recent trends in the role
of the judiciary in promoting the role of
law in the area of sustainable develop-
ment. Afterwards, three resource persons
presented their papers on recent trends
in their national and international
Jurisprudence on environmental manage-
ment in the new context of sustainable
development. In the evening, the
Supreme Court of the Philippines hosted
the participants with a dinner at the
"Coconut Palace" restaurant, a renown

and pleasant building wholely built of
coconut wood.

In the morning session of the
second day, concerning the subject on
comtemporary legal developments in the
field of sustainable development, four
resource persons presented their papers
on major issues confronting the judiciary

in the adjudication of cases in the area
of environment and development; contri-
bution of UNEP to development and
implementation of environmental law;
sustainable development and harmoniza-
tion of international and national law;
and participation and access to environ-
mental justice.

In the afternoon session, three
resource persons presented their papers
on specialist environmental courts; the
proposed international court of the envi-
ronment; WTO's dispute settlement
mechanism in the area of trade and
environment under the subject title of
new direction in the prevention and reso-
lution of environmental disputes.

On the third and last day session,
three resource persons presented the
papers on the role of world bank in
promoting the development and imple-
mentation of environmental law; the
environmental challenges of the Asia-
Pacific region and the role of law in
addressing them; and UNEP's environ-
mental law activities in Asia and the
Pacific and beyond, under the subject
title of international cooperation in pro-
moting the development and implementa-
tion of environmental law. Later on, the
participants discussed on the measures
for continuing judicial cooperation on
environmental law in Southeast Asia in

the afternoon. Then, symposium adopted
resolutions:

(1) To promote networking among
the judiciaries of countries in Southeast
Asia to share experiences in the interpre-
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tation and enforce .

o cnlorcement of environmental
legillis ation 1n the context of the need for

evin "

ac : tg a balance between realizing the
goal ol ecconomic development and
growth, apd environmental protection and
'the sus_tamable use of natural resources,
in paﬂ';lculal' applying, implementing and
enforcing the environmental laws of the
states in Southeast Asia.

(2) To contribute to the progressive
development of international law in the
field of environment and development.

(3) To shed light on legal issues in
the area of environment and develop-
ment that require to be addressed by the
legislative and executive areas of
government.

(4) To call on sponsors of the
Symposium to support practical and

needs-responsive measures to promote .

follow-up activities.

(5) To promote and enhance the
consolidation of recent trends advancing
environmental law.

(6) To indorse to the ASEAN
secretariat the concept of a Regional
Environmental Ombudsman, as well as
the creation of a National Environmental
Ombudsman at the national levels, and

(7) To further exploratory discus-
sions on the possibility of establshing the
International Court of the Environment
and of establishing specialized environ-
mental courts in respective jurisdictions.

[t was the third time, justices from
the various regions of the world met to
exchange their experiences in translating

international principles on environmental

i‘)vr‘lfn?gst;{npllememing Fhe national e‘nvi-
Pemeet laws. Justices of Afncan

glon met in Mombasa, Kenya in 1996
and justices of South Asia region met in
Colombo, Sri Lanka in 1997 and
exchanged their experiences in that field.
Various regions and various countries
have their own characteristics and their
own national environmental laws.
Myanmar also has its own sectoral envi-
ronmental laws in the fields of adminis-
tr_ation,agriculture and irrigation, culture,
city development, finance and revenue,
forestry, health, hotels and tourism,
industry, livestock and fisheries, mining,
science and technology, and transporta-
tion. However, some environmental impacts
such as haze, global warming, have no
boundary and affect many countries. Thus,
cooperation among regions and nations
of the world to solve or mitigate the
impacts of global environmental problems
and to achieve harmony and balance
between environmental responsibilities and
economic develpoment through the inte-
gration of environmental considertions
into the development processes 10
enhance the quality of all its citizens.
become more and more important for
the common interest of the world peoples.

The Symposium of Southeast Asian
justices on the role of law in the field of
sustainable development is one of the
measures in cooperation among South-
cast Asian Nations through their judicig]
and legal personnels to develope their
regional environment.

S.LWIN (AGO)
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ADVANTAGEOUS FACTS ON THE NARCOTIC
DRUGS AND PSYCHOTROPIC SUBSTANCES

9]

Ll

th

6.

97

10.

LAW 1993

@ TIN SH E'iN)

The Central Committee for Drug Abuse Control (CCDAC) and its
working committees and sectors are organized and assigned duties and
functions by legal power.

The provisions in the new law are in line with the 1988 UN Conven-
tion.

Possession and trafficking of Psychotropic Substances. Paraphernalia
and Chemical Precursors are prohibited.

Directing on drug related Money Laundering and Financial Investigation
authority lies on CCDAC through LEF agencies ( i.e.seize, freeze,
confiscation or forfeiture of assets. proceeds. property. money. etc.,
derived from the drug offences)

The responsible persons from the bank and financial institution who is
ouilty of any of the acts in respect of money, property and benefits
involved in an offence under this law by transferring the accounts.
causing to disappear, altering and amending or refusing to allow to
inspect. search or seize or returning and transferring without permission
of the court or CCDAC, shall be punished with imprisonment of 3
years in minimum and 10 years in maximum and fine.

Whoever. is guilty of the acts provided in this law shall. after prior
conviction for the same. be liable to the maximum punishment.

The provision of the habitual offender's restriction to be obligated by
the court.

Medical Treatment centres can be established not only by the Govern-
ment Organizations, but also the NGOs and private centres. recognized
by the Ministry concerned.

Deterrent Punishment on production, sale. trafficking, export, conspiracy.
using arms. children and power of a public servant.

Narcotics and Dangerous Drugs Law, 1974 is repealed.
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PS#“é)TIFIED NARCOTIC DRUGS.
HOTROPIC SUBSTANCES AND

CHEMICAL PRECURSOR.

Under the i
Narcotic Drugs and Psychotropic Substances Law, the Government

had notified as 125 N '
arcotic Drugs, 34 psyce i '
B o g psychortropic substances and 6 chemical

Narcotic Drugs
Opium and its derivatives
Cocaine
Marijuana
Codeine containing cough
medicines and etc.

Psychotropic Substances
Amphetamine
Barbiturate
Dexamphetamine
Lysergide (LSD)
Mescaline (Peyote Cactus)
Methamphetamine
Methaqualone
Psilocybine
DET, DMPT, DMT, STP, DOM,
SPA and etc. !

Chemical Precursors
Acetic Anhydride
Acetone
Anthranilic acid
Ethyl ether
Phenylacetic acid
Piperdine
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NARCOTIC DRUGS AND PSYCHOTROPIC

SUBSTANCES LAW, 1993

Section

Description

Punishment

15

16

17.

Failure to register for medical
treatment

Cultivation, possession,
transportation, distribution,
transmission, transfer, forced to
cause abuse, misbehaviour on
the exhabits of narcotic drugs

and psychotropic substances.

Responsible person from the
bank and financial institution
who is transferring of accounts,
causing to disappear, altering and
amending financial records,
refusing to allow to inspect the
relevant financial records,
returning and transferring without

the permission.

3 years imprisonment in minimum,

5 years in maximum

5 years imprisonment in minimum,
10 years imprisonment in maximum

and may also be liable to a fine.

5 years imprisonment in minimum,
10 years imprisonment in maximum
and may also be liable to a fine




1

20.

21

22.

23

Description

Bribery and Corruption

Possessing or trafficking for sale

Production, distribution, sale,
import and export

Abetment (attempts, conspires,
organizes, administers, or provides
financial assistance to commit
offence)

Conspiracy (a member of a local
or foreign organizations, using arms
or explosives, using the children,
using the influence of a public
servant)

Conviction (guilty of sections of
16 to 21)

e e e

Punishment

S years imprisonment in minimum,
10 years Imprisonment in maximum
and may also be liable to a fine

10 years imprisonment in minimum,

unlimited period of imprisonment in
maximum

15 years imprisonment in minimum.
unlimited period of imprisonment in
maximum or death.

Punishment provided in this law for
such offence.

The offender shall be liable to the
maximum punishment provided for
such offence.

After a prior conviction for the same
offence be liable to the maximum
punishment provided for such
offence.

TR
4 Py
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LIMITATION OF WEIGHT

" Whoever possesses or transports, transmits or transfers any of the following
narcotic drug or psychotropic substance” of the weight, volume or quantity of in
excess of the weight, volume or quantity shown against each shall be deened to
possess for the purpose of sale and to transport, transmit Or transfer for the
purpose of sale:-

(a) in the case of heroin 3 grammes
(b) in the case of morphine 3 grammes
(c) in the case of monoacetyl morphine 3 grammes
(d) total of the narcotic drugs contained in sub

sections (a),- (b), (c) or total of two types

of the said three 3 grammes
(e) in the case of crude opium or processed

opium or total of the two 3 grammes
(f)  in the case of cannabis or cannabis resin or

total of the two 25 grammes

(g) in the case of coca leaf 100 grammes

(h). in the case of cocaine. .3 grammes
(i)  the weight. volume or quantity which the

Ministry of Health has, by notification from

time to time prescribed for any narcotic-drug

or psychotrophic substance.
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The Uni ;
Union of Myanmar has laid down the following four economic objectives:-

(D

Development of agriculture as the base and all-round development of
other sectors of the economy as well;

(2)  Proper evolution of the market-oriented economic system;

(3) Development of the economy by inviting participation in terms of

technical know-how and investments from sources inside the country
and abroad;

(4) The initiative to shape the national economy must be kept in the hands
of the State and the national peoples.

The State has endeavoured to implement new economic system through legal
measure by amending and supplementing the old laws and enacting new laws.

New laws have been promulgated in the area of investment and other
economic activities. The most significant laws are The Union of Myanmar Citizen
Investment Law, The Union of Myanmar Foreign Investment Law, State-Owned
Economic Enterprises Law and Private Industry Enterprises Law.

Various laws and procedures relating to economic developments and activities

as banking, foreign investment, co-operatives, private industry, hotel and tourism,

forestry, fishery, mineral extraction etc. have been enacted also.

e seen that under the laws related to investment, the State, citizens

[t may b d in hand in the relevant sectors

and foreigners have been operating businesses han

respectively.
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Naturally there will be disputes among the entrepreneurs, harmoniously in
carrying out the economic activities. When their disputes could not be settled
amicably, the disputants would resort to the courts and the important role of the
court comes into play.

Nowadays, it can be brought to the notice that some civil suits regarding
business matter occured between citizens and foreigners are instituted in the courts.
In trying and making decision all civil courts in Myanmar have to adhere strictly to
the provisions laid down in the existing laws and procedures in force.

According to the Judiciary Law seven judicial principles are laid down, one of
which is administering justice independently according to law.

In order to fulfil this principle, it is inevitable that all courts in Myanmar have
to deliver impartial judgments upon the litigants irrespective of their nationality and
religion. '

Only when fair and just administration of justice developes, will image of
Judiciary be vivid and dignified.

Recently, the Supreme Court of Myanmar has delivered a landmark judgment
In a civil suit concerning the dispute arising out of a Myanmar Co. and a Foreign
Co. The following judgement is the English version of original judgment in Myanmars.
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Supreme Court
1999 Civil Miscellaneous Appeal No. 35

Appeal i :
ppeal against the order of the Yangon Divisional Court (West District)

in Civil Miscellaneous Suit No. 566 of 1998 dated the 3rd March 1999.

May Li Aung International 1. Emerald Rose Garden Ltd
Co., Ltd., (represented by Vs. 2: Emerald Development Co.,
Managing Director Ltd

U Aung Kyaw Min), (represented by Ms. Maria

Fonglee, President of Emerald
Development Co., Ltd. and

Emerald Rose Garden Ltd.)

Appellant Respondent
U Zaw Thein Htun, advocate for the Appellant.
U Ba Than, advocate for the Respondent.
Judgement

25t November 1999.

as represented by Managing Director

May Li Aung International Co., Ltd., iging Directo
Divisional Court (West District) in civil

U Aung Kyaw Min, applied to the Yangon :
miscellaneous suit No. 566 of 1998 against Emerald Rose Garden Ltd. and Emerald

Development Co., Ltd. as represented by Ms. Maria Fonglee, President of Emer;'ald
Development Co., Ltd., under sections 162, 174, 175 (2) of the M)'*an‘mar ‘Com;;zfl_m'c?
Act for winding up of Emerald Rose Garden' Ltfi. by appointing dn. 0 1c1la
liquaidator. The Divisional Court rejected the application as there was no reason to

admiat.
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May Li Aung International Co., Ltd. as represented by Managing Director
U Aung Kyaw Min, dissatisfied with the order of the Divisional Court and filed the
present miscellaneous appeal to the Supreme Court.

In the application, it is stated that Emerald Rose Garden Ltd. was incorporated
under the Certificate of Incorporation No0.96 FC of 1993-1994 dated 8-3-94:
Company Registration office, as a private company limited by shares; that Emerald
Rose Garden Ltd. consisted of Myanmar share holder May Li Aung International
Co., Ltd. formed under Myanmar Companies Act and foreign share holder Emerald
Development Co., Ltd which had its base in Hong Kong; that Emerald Rose
Garden Ltd. was a foreign company, established in pursuance of joint-venture
agreement signed and executed on 5-8-93 by the aforesaid companies owned by the
citizens of Myanmar and foreign company whose share capital was owned by
foreign citizens; that the main business of the company consisted of hotel construc-
tion; that the number of the first Directors of the company was only two Ms. Maria
Fonglee and U Aung Kyaw Min, and Ms. AT
Maria Fonglee was president, U Aung Kyaw
Min was appointed Managing Director, that
Ms. Maria Fonglee prosecuted U Aung
Kyaw Min under section 467 of Penal
Code alleging that U Aung Kyaw Min had
made forged documents without holding a
meeting of the Directors, in respect of
distribution of shares capital and the Yangon Divisional Court (East District)
sentenced him for six months rigorous imprisonment; that when the construction of
Emerald Rose Garden Hotel had not finished because of failure of Emerald
Development Co., it put the blame on U Aung Kyaw Min, Managing Director of
May Li Aung International Co., Ltd. and Emerald Development Co., committed
misdeed by wrongful means; that problems arose due to lack of negotiation among
the partners that Emerald Rose Garden Hotel, which was to open on 22-2-96. was
not completed until that day and as a sequence hotel business could not be started;
that failure to commence the hotel business was due to incapability on the part of
Ms. Maria Fonglee, \(’{vho was the most responsible person in the company, since U
Aung Kyaw Min and his wife Daw Myint Myint Wai were prosecuted. garding
company matters under the Penal Law and U Aung Kyaw MIi)nOi:;?zinl\reizzégji::;
a consequences, he suffered much loss; that he had to apply for winding up the
company and appointing a liquaidator. E
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~agreement dated 5-8-93 that a dispute

R I T

In the objecti '
jection, 1t was
Myint Myint Wai were mad CQl‘.t?“ded PRk SRS i i i D
A e to form May Li Aung International Co.. Ltd., which
Y Myanmar citizens and the aforesaid

O b company and Emerald Develop-

" - signed and made an agreement mutually; that until present time
May Li Aung International ’ ARG
el g'_ nationa _CO“ Ltd. had not carried out any business activity of
A atsoever w-nh the exception of hotel construction work; that in fact, May Li
: unrig Intell'natlonal Co.. Ltd had been incorporated because it was necessitated in

1

_ f: ormation of Emerald Rose Garden Co.. Ltd; that although it was true that the
Jomt-vent_ure agreement was duly made, only’Emeraid Development Co.. Ltd.. in
accord with the agreement, had imported finance and equipment into Myanmar and
made them use in hotel construction work; that the Myanmar share hloders were
share holders in name only, they were mere supervisors in the hotel construction
work; that although it was mentioned that the incompletion of Emerald Rose
Garden hotel was due to defult of Ms.
Maria Fonglee, particulars of the failure
were not stated; that in supervising the

ground breaking work, U Aung Kyaw Min
commited wrongful acts and failures, as a

e consequence, only three-fourths of the
TRty rars ] ground breaking work was completed dur-
T = ,V':’ ing a period-of twenty five months begin-
ning from the date of commencement; that as a result of the continued work done
after 25-5-96 by Emerald Development Co., Ltd., outer structure of the entire hotel
was about to be completed; that in the application of the applicant, the cause of
winding up of Emerald Rose Garden Ltd. was not evident; that failure to complete
the work of building the hotel in time was not the ground for dissolution of
Emerald Rose Garden Ltd; that Emerald Rose Garden hotel was continued to be
built with the consent of the State; that there wase no reason to submit the
d been agreed and signed in the joint-venture
should be solved by arbitrators; that Emarald
n from the office of Myanmar [nvestment
| class hotel and the work had not
ld Rose Garden Ltd. had no

application to.this court since it ha

Rose Garden Ltd., with the permissio
Commission, was constructing an internationa
been completed yet; that as a consequence, Emera

| 15
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L ; earned any income, therefore, no cause of action to wind
;;f L I I—] up the company had arisen out; that since May Li Aung
;[_ ) j International‘ Co.. Ltd. did not file the resolution of t.he
Board of Directors of the company, U Aung Kyaw Min,
|ﬂ-- B Managing Director of that company, had no right to sue
\ﬂﬂﬂ | for winding up of Emerald Rose Garden Ltd.

The Divisional Court observed and decided upon the
OO0 @

application of U Aung Kyaw Min as thus:
OO0

1@@@ "The person who has right to present petition for the
.' winding up of a company, according to section 166 of
k-@D

I JU ) @ \yanmar Companies Act, shall be either by the company
~  or creditor. In observing the application of U Aung Kyaw
Min it was observed that the petition was put up by U Aung -Kyaw Min as
Managing Director of May Li Aung International Co., Ltd. In so doing it 18
necessary to have the letter of authority that U Aung Kyaw Min is assigned duties
to submit the petition and to act as its representative on behalf of the company.lt
was not evident in the application that the Board of Directors of May Li Aung
International Co., Ltd. had made a resolution to sue the present suit. It is purported
that U Aung Kyaw Min as Managing Director of May Li Aung International Co.,
Ltd. sued the present suit personally on his own desire. It was not found that the
suit was instituted in the name of the company. In these circumstances the suit was
dismissed because there was no reason to admit the application of U Aung Kyaw Min."

The Counsel for the appellant pleaded that Divisional Court decided the case
putting more emphasis on the objection of the other party without carefully
scrutinizing the documents annexed to the application; that the resolution of the

Board of Director's meeting, May Li Aung International Co.. Ltd.. was included in

Serial No. 15 of the list documents relied upon; that the statement that Myanmar
share holders were share holders in name only and actually supervisors in hotel
construction work was a thinly disguised cheating against the State's policy, and the
truth or falsity might be revealed by the apointment of a liquidator; that the
application should be admitted to reveal the fact that the foreign compames were
coming to do business in Myanmar Naing Ngan and to commit unl

their own interest.

awful acts for



it might do
s i : Lech any; that no
Pplicant's application; that the circumstances in
und by Court is provided in section 162 of the

that the present sui I

R . It was not consistent with the
; n : 1

provisions stated in the Myanmar Comparies Act; that since it is obvious that the

:;'.resolution to wind up Emerald Rose Garden Ltd. is not the resolution of the Board

~of Directors' meeting of May Li Aung International Co., Ltd. and since no cause

' of action arises to wind up the company, the dismissal of the application of applicant

by the court is not wrong in law;

According to the application, the company to be wound up is Emerald Rose

- Garden Co., Ltd. The applicant presenting the application for winding up of the

aforesaid company was May Li Aung International Co., Ltd. as represented by. its
Managing Director U Aung Kyaw Min, Emerald Rose Garden Ltd. was formed by
the combination of May Li Aung International Co., Ltd. and Emerald Development
Co., Ltd. -

Regarding the application to wind up the company, section 166 of the
Myanmar Companies Act provides that the application shall be presented by
petition, subject to the provisions of this section, either by the company, or by any

" creditor or creditors (including any contingent or prospective creditor or creditors),
- contirbutory or contirbutories, or by all or any of those parties, together or

separately.

The original provision of the section 166 of the Myanmar Companies Act is as

follow:-

"166. An application to the Court for the \\-’il"ld-
ing up of a company shall b_e’pctltlon
presented, subject to the provisions of
this section, either by the company or by
any creditor or creditors (including any
contingent or prospective creditor or credi-
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tors), contributory or contributories, or by all or any of those parties,
together or separately, or by the Registrar."

According to the abovementioned provision, the expression 'by the company'
refers to the company to be wound up.

In the present suit, the company to be wound up is Emerald Rose Garden Ltd.
This company is the company which emerges as aresult of the combination of May
Li Aung International Co., Ltd. and Emerald Development Co., Ltd. May Li Aung
International Co., Ltd. alone cannot become Emerald Rose Garden Ltd. Likewise,
Emerald Development Co., Ltd. by it self can not become Emerald Rose Garden
Ltd.

As the expression 'by the company' provided in section 166 of the Myanmar
Companies Act refers to the company to be wound up, the company which has the
right to present the application is no other company than Emerald Rose Garden
Co., Ltd.

The circumstances in which company may be wound up by the Court is
provided as thus-

"162. A company may be wound up by the Court:-

(1) if company has by special resolution resolved that the company be
wound up by the Court;

(1) if default is made in filing the statutory report or in holding the
statutory meeting;

(iii) if the company does not commence its business within a year from
its incorporation, or suspends its business for a whole year;

(iv) if the number of members is reduced, in the case of a private

company, below two; or, in the case of any other company, below

seven;

(v)  if the company is unable to pay its debts;

(va) if its licence is withdrawn in
accordance with the provisions
of section 55 of the Union Bank
of Burma Act, 1952;

(vi) if the Court is of opinion that
it is just and equitable that the
Company should be wound up.
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A-company may be wound up by the
it if the company has by special reso-
on resolved that the Company be wound
by the court so that the resolution
ich the appellant has to submit is the
olution of Emerald Rose Garden I.td.
i not the resolution of the meeting of
iy L1 Aung International Co., Ltd.

In the application of the appellant presented before the original court under
oion 162, 174 and 175 (2) of the Myanmar Companies Act, the main cause for
nding up of the company among others is as unders:-

'the main business of the company includes hotel construction work; the

construction of Emerald Rose Garden Hotel has not completed, due to failures

on the part of Emerald Development Co., Ltd., the hotel construction work
cannot be commenced owing to incompetency of Ms. Maria Fonglee who 1is
the most responsible person in completing the work in the company; U Aung

Kyaw Min and his wife Daw Myint Myint Wai are prosecuted under Criminal

‘Law U Aung Kyaw Min is convicted suffering much loss and damage.’

Taking into consideration whether the reason to wind up the company which
was stated in the application of the appellant, is complied with the provisions of the
lyanmar Companies Act or not, it is clear that the Emerald Rose Garc.len _Hotel
onstruction work has commenced. Not completion of the hotel construction is not

because the company does not commence its business within a year or suspends its
‘t is evident that the reasons to wind up the

are incompatible with the provisions of

usiness for a whole year. Therefore,‘ :
company which are stated in the application

I ies Act.
section 162 (3), the Myanmar Companies e : ’
The other main reasons stated in the application also are not In conformity

i isi i Myanmar Companies Act.
with the provisions of section 162, the o
IneUPOhn Maung and one Vs. Chan Tha Zay Co., Ltd. and two others,

it was directed that if there was cause of winding up a cc()lmll)anyf)il:::ll ;rz;usl:eail(:o:;ﬁ
be stated distinctly in the application. Only then :.oul’ t];eu e
.Upportunity to contend why the company should not be “Olll;ies gct e
be wound up under section 162 (6), the Myanmar Compa S

p. 258 (c.c)

(19

a)_ 1964 Myanmar Law Reports,



et te e o rour B

of opinion that it is just and equitable that the company should be \yo?nd up.
However, it should do so on firm ground. The winding up of a company is not a
matter to decide easily. '

The appellant cannot mention firmly that there exists cause to wind up the
company.

[t should be brought to notice the observation made in 'B. Cowasji and
others Vs. Nath Singh Oil Company Ltd.'/Y Where it had been observed that
winding up a company was an extraordinary remedey to be resorted to only in
extreme cases.

A company is like a family of people who have pooled their resources to work
together and share the profits, sticking together is good times and in bad. When
problems arise about the management of their afairs the natural and reasonable thing
for the members of the family to do is to get togetherand discuss the problems and
arrive at their solutions. The family of shareholders is thus the domestic forum of
the Company where matters such as managenent and sharing of risks and of
rewards must be discussed and decided. It is only when decisions cannot be arrived
at the domestic forum and the grounds are strong and suficient that the Court
should intervene and take a hand in the management of the affairs of the Company
or the drastic step of winding it up. [see in the matter of Chan Tha Zay Co., Ltd.
U Ohn Maung and one (Petitioners)]®

May Li Aung International Co., Ltd. has disdained to voice their feelings or
seek their remedies at the domestic forum and rushed to the Court instead.
\ Therefore, the dismissal of the application of Appellant (Applicant, in the original
Court) by the Divisional Court is nothing wrong in Law. For these reasons, the

order of the Divisional Court is confirmed and the civil miscellaneous apeal fails and
it is dismissed with costs.

Advocate's fees being assessed at 200 kyats.

Judge

(n BLT Vol. XIII, p. 51
(2) 1963 Myanmar Law Reports, p. 499
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Mr. Kyaw Lin, Mr. Tin Win, Mr. Kyaw Sein
OVERVIEW OF LAWS RELATING TO INTELLECTUAL
PROPERTY RIGHTS AND ITS ENFORCEMENT IN MYANMAR

Introduction

1. After becoming a member of the World Trade Organization on 16 November,
1994, Union of Myanmar has the rights and obligations prescribed for its members.
Under the Agreement between the World Intellectual Property Organization and the
World Trade Organization concluded in Geneva in 1995, and entered into force in
January 1, 1996, Myanmar, as other members of the WTO, has been obliged to
abide by and implement the provisions of the Agreement 0N Trade-Related Aspects

of Intellectual Property Rights (TRIPS Agreement). 3
2 Myanmar has now become an ASEAN member. Under the ASEAN Frame-

work Agreement On Intellectual Property Co-operation, We have to ’recogn-ize and
respect the protection and enforcement of intellectual property rights 1n cach

21
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memoer state. Under the said Agreement, we are also obliged to cnha.nce ASEAN
co-operation in intellectual property enforcement and protection which include inser
alia:-

(a) effective protection and enforcement of intellectual property rights;

(b) cross border measure co-operation ; and

(c) networking of judicial authorities and intellectual property enforcement

agencies.

3. TRIPS Agreement, the most comprehensive multilateral agreement on intellec-
tual property, deals with each of the main categories of intellectual property rights
suchas copyright and related rights (i.e. therights of performers, producers of sound
recordings and broadcasting organizations); trademarks including service marks;
geographical indications including appellations of origin; industrial designs; patents
including the protection of new varieties of plants; the lay-out designs of integrated
circuits; and undisclosed information including trade secrets.
4. Union of Myanmar has been striving for proper evolution of the market-
oriented economic system and development of the economy, inviting participation in
terms of technical know-how and investments from sources inside the country and
abroad, to ensure progress and prosperity of the country and its people. To be in
line with the economic system, the State Legislature has taken positive action to
facilitate legal framework for smooth running of business, including foreign trade
sector and other trade-related aspects. In this regard, the State Legislature has
assigned duty to the Attorney General's Office, to draft new laws on Intellectual
Property Rights. Accordingly, the Office has taken initiative action in drafting such
laws on Patents, Industrial Designs, Trademarks and Copyrights and is still under
way. The Supreme Court and the different levels of the Courts have also been
exercising the judicial power conferred them in proper way, taking into considera-
tion of the intellectual property rights enshrined in international conventions and
agreements including TRIPS Agreement.

Existing Relevant Laws on Intellectual Property Rights in Myanmar
5. Among the existing relevant laws that can be enforceable on Intellectual
Property Rights, the laws dealing with both criminal and civil action are mentioned
in the following:-

(a)  The Myanmar Copyright Act:

(b)  The Myanmar Merchandise Marks Act ;

(¢)  The Myanmar Patents and Designs (Emergency Provisions) Act :

(d) The Registration Act : |



(e) The Penal Code ;

® The Sea Customs Act;

(2) The Land Customs Act ;

| (h) The Television and Video Law ;

: (1) The Computer Science Development Law :
| Q) The Specific Rlief Act;

(k)  The Code of Criminal Procedure :

1)) The Code of Civil Procedure.

: ——
’ ':-:-:-:-:-:-: mm aZua -:-:.:
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The Myanmar Copyright Act

6. The term "copyright" as defined in the Act means the sole right to produce
or reproduce the work or any substantial part thereof in any material form
whatsoever, to perform, or in the case of a lecture, to deliver the work or any
substantial part thereof in public and if the work is unpublished, to publish the work
or any substantial part thereof. It also includes the sole right:-

(a) to produce, reproduce, perform, or publish any translation of the work:

(b) in the case of a dramatic work, to convert it into anovel or other non-
dramatic work ; ‘

(¢) in the case of a novel or other non-dramatic work, or of an artistic
work, to convert it into a dramatic work, by way of performance in
public or otherwise ; .

(d) in the case of literary, dramatic or musical work, t_o make any record,
perforated roll, cinematography film, or other contrivance t?y means of
which the work may by mechanically performed or delivered; and

(e) to authorize any such acts as aforesaid.

7 Copyright shall subsist for the respective term prescribed in the Pfct, in every
original literary, dramatic, musical and artistic work, if it was first published within

" the Union of Myanmar. There are also definitions for such expressions as literary
| work. dramatic work artistic work, work of sculpture, architectural work of art,
2 ? ?

engraving, photography and cinematography. ' e
8  The owner of the copyright may recourse to t-he court Sforl.taﬁsm';; ac;‘:}n:r{:f
action against the infringer under the Myapmar Copynght Act. Sectio
the Act prescribe penalties for the following offences..- i ik o o
(a) knowingly making for sale or hire any infringing copy ol a
which copyright subsists;
(23]
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(b)  knowingly selling or letting for hire or by way of trade, exposes Or
offers for sale or hire, any infringing copy of any such work

(c) konwingly distributing infringing copies of any such work, eith'ef for the
purposes of trade or to such an extent as to affect prejudicially the
owner of the copyright; '

(d)  knowingly by way of trade exhibits in public any infringing cOpy of any

such work ;

e e T g

SEAN SUB- REGIDONAL COLLOGUIUM FOR
AND f‘l_:nsecu-rnna ON THE ENFORCEMENT
LECTUAL: Pncnmm&:urg IN. THE CONTEST:
TRIPS AGREVIENT VLA PHIL- OCT: 27-29'92

OVERVIEW OF LAWS RELATING TO INTELLECTUAL
PROPERTY RIGHTS AND ITS ENFORCEMENT IN MYANMAR

(¢)  knowingly importing for sale or hire into the Union of Myanmar any
infringing copy of any such work ;

()  knowingly making or having in possession any plate for the purpose of
making infringing copies of any work in which copyright subsists :

(¢) knowingly and for his private profit, causing any such work to be
performed in public, without the consent of the owner of the copyright.

9. In addition, every suit of other civil proceeding regarding infringement of
copyright, shall be instituted and tried in the Supreme Court of in the Court: of
District Judge under section 13 of the Myanmar Copyright Act.

24



‘The Myanmar Merchandise Marks
10.

;prescribfad. In such manner, penalties for selling
 description is applied and unintentional contraventi

e M 2 s

Il. In section 6 of the said Act, penalty for applying a false trade description is

goods to which a false trade

: - _ on of the law relating to marks
are prescribed in sections 7 and 8 respectively.

and descriptions,
12.. Regarding forfeiture of goods, the provision is provided in section 9 of the
said Act. Section 22 provides for the punishment of abetment.

The Patents and Design (Emergency Provisions) Act

13. Patents and Designs Act, 1939, was first introduced to Myanmar after
separation, in 1937, of the then Burma from India. After the expiry of that Act, the
then legislature of Burma enacted Burma's Patents and Designs Act, 1945, as a
substitute for the 1939 Act. However, the 1945 Act was never brought into foree
and it was repealed by Law No. 4 of 1993. However, the Burma Patents and
Designs (Emergency Provisions) Act, 1946, which came into force retroactively on
July 1, 1941 is still in force with only two sections in it. Section 2 of this
Emergency Provisions Act provides that, until the Burma Patents and Designs Act,
1945, comes into operation, the Indian Patents and Designs aﬂ}ct, 1911, shall
continue to have effect in Burma. In fact Burma's Patents and Designs (Emergency
Provisions) Act, 1946, should have been repealed together with Burma's Patents and
Designs Act, 1945.

i i Act : : :

T:e I;:gl:/?;;itxlrlo; although there is no operative trademark reglslfranon Ac:: ‘2011 ;i
there any provision for a statutory title to a trademark, al_mp przllcazi(;3 mar];
developed for the evidentiary as.ser'iic):’1 of the ri]ga};tsb;)efno;};r;t:;:i}:g :;:1 dacr rDirection.
The trademark registration system in Myanmar : ! g.under Diggiy
13 of the Registration Act, -which exphcn.ly p’rowdes that tra 5 :
rs’gistered undir section 18 (f) of the Registration Act: Unc;e;.;') elé];; l?lr;c;;?;,;
trademark may be registered with the Office of Reglstrauodn ob petls, Jner 21° 88
a declaration, which is a solefnn statement of facts made DY
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trademark, and usually attested by a Notary Public or a
Magistrate or a Judicial Officer. Although mere registration is
not a conclusive proof of the ownership or user of the
trademark, it may be prima facie evidence of ownership or
user, and the ability to produce a registered document may be
of some help in a criminal or civil proceeding. After registra-
tion, a cautionary notice is usually published by a licensed
lawyer in daily newspapers.

15. In the absence of a statutory trademark law in Myanmar, plaintiffs were for
many years restricted to bringing common law suits for "passing off". However, in
1968 the Supreme Court held that a suit for infringement of a trademark is
maintainable in Myanmar.

The Penal Code
16. Myanmar does not lack bringing into justice in connection with the people
who have broken criminal law. The Penal Code of Myanmar is the substantive law
for this purpose.

17. Under the said Code the definitions of trade marks and property marks are
prescribed in sections 478 and 479 respectively, and using a false trade mark and
property mark are prescribed in the following two sections--sections 480 and 481
respectively. Punishment sections followed suit covering sections 482 through 489.
The following are offences as regards the said marks :-

(a) using a false trade mark or property mark ;

(b)  counterfeiting a trade mark or property mark used by another ;

(¢)  counterfeiting a mark used by a public servant ;

(d) making or possession of any instrument for counterfeiting a trademark

or property mark ;

(e)  selling goods marked with a counterfeit trademark or property mark ;

(f)  making a false mark upon any receptacle containing goods ;

(2) making use of any such false mark; and

(h)  tempering with property mark with intent to cause injury.

The Sea Customs Act and Land Customs Act
18.  The Sea Customs and Land Customs Act applies in the area of trade and
commerce. Under sections 18 and 19 of the Sea Customs Act, the importation into

@



the country by land or s

SR sea of goods havi it
within the meaning of the Peg;ml C(:E:mg aplied thereto a counterfeit, trademark
meaning of the Myanmar Merchandise }vlzik: Afaltse trcillde-descﬁption e
beyond the limi . Act, and goods made d
01'ytrademarkm;)]g?n(g)fotjltleiflumcstr'1 of Myanmar and having applied ﬁlcremozml;'r n‘:’;‘é
2 > irporting to be the name or trade

J mark of any person wi

lsosd:’lafnufactuger., dealer or t}"ader in the Union of Myanmar is proﬂill:ileil nS‘:;E
& , Imported In contravention of this provision shall be liable to detention and

copﬁscatlon, and in addition any person involved in any such offence is liable to pay
fine under sections 19 A and 167 respectively.

19. In section 170 and 171, the Customs officer is authorized to stop and search
any person vessels and vehicles for goods on reasonable suspicion.

20. In section 9 of the Land Customs Act, it is prescribed that the provisions of
the Sea Customs Act including the above-mentioned ones are applicable.

The Science and Technology Development Law

21. In 1994, a new law entitled "The Science and Technology Development Law"

~ has been enacted to cope with the changing situation and development in the

market-oriented economy and to. enhance its further development. The law provides
that every contract for transfer of technology must be registered and failing which,
it will not have a right to institute a suit based on it.

The Television and Video Law
22. For infringement of copyright in television and video, there is a specific Law

entitled "The Television and Video Law of 1996" which prescribes penalties. for
33 of that Law, the offender of such offences as

certain offences. Under section 3 ' .
copying distributing, hiring or exhibiting for commercial purpose a Censor—
? 2

certificated video tape, without the permission of tl.le licence
holder, may be punished with imprisonmenl extending up to
three years Or with fine extending up to Kyflls _.100,_000 or
with both. In these cases, 4as the penalty given Is c'if(_:cftlve and
deterrent and the trial of offenders is usually expeditious, 'th'i
owner of the copyright does not wish to have recourse to_c;}wd
action. However, the fact that the infringer ].13_5 bf:t?n Qums e
under the relevant penal 1aw is no bar to civil litigation.
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The Computer Science Development Law
23. As regards protection of software piracy no protection can be sought due to

_the lack of advanced technology. However, section 36 of the Computer Science

Development Law, enacted in 1996 penalizes for imports or exports of any type of
computer software or any information prescribed by the Myanmar Computer
Science Development Council under section 6 (g) of the said Law.

The Specific Relief Act
24. Under section 42 of the Specific Relief Act, any person entitled to any right
as to any property, including intellectual property, may institute a suit against any
person denying, or interested to deny, his title to such right. The Court may in its
discretion make therein a declaration that he is so entitled. In addition, the plaintiff,
under section 54 of the said Act, may also claim a decree for a perpetual injunction.
The object of granting perpetual injunction is to refrain from invading or threatening
to invade the plaintiffs enjoyment of the intellectual property
rights. Perpetual injunction can only be granted by a decree
made after hearing on the merit of the suit.

The Code of Criminal Procedure

25. In Mpyanmar, no specific procedures exist for search,
seizure and disposal of Intellectual Property. However, the
general provisions of the Criminal Procedure Code relating to
search, seizure and disposal of property can be applied.
Section 101 to section 103 prescribes that search shall be done in the presence of
at least two witnesses, who are respectable inhabitants of the locality, and that the
occupier of the place searched may attend during the search, and they are required
to sign the list prepared in token of the correctness thereof.

26. The property found in the course of search shall become an exhibit of the
proceeding, and the Court has authority to dispose of dispose of the property in
accordance with sections 516-A and 517 of the Criminl Procedure Code. Section
516-A provides that the Court may make an order, as it thinks fit, for the custody
or disposal of property during the pending of a trial in certain cases. Section 517
states when an inquiry or a trial in any Criminal Court is concluded, the Court may
make such order as it thinks fit for the disposa, by destruction, confiscation. or
delivery to any person claiming to be entitled to possession thereof, or otherwise.
of any property or document produced before it or in its custody, or regarding
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{ In the settlement of disputes rel

ating to Intellectual infri
Procedure Code plays an fmport = Property infringements,

ant role in Myanmar. Under the sai
_ . _ A id Code
T are some effective procedures for the right decision and speedy disposal of the

3 Where issues both of law and of fact arise in the same suit, and where the
wrt is of opinion that the case may be disposed of on the issues of law only, it
ull try those issues first. Where the parties to a suit agree as to the question of
fact or of law to be decided between them, they may state the
agreement in the form of an issue, and enter into an agree-
ment in writing. Then the Court if it is satisfied with the
agreement produced by the parties. my proceed to recor'd and
try the isues and state its finding or decision thereon in the
same manner as if the issues are framed by it; and may
pronounce judgment according to the terms of the agre?rrlllent;
and upon the judgment SO pronounced, a decree shall follow.

: ; : : ise i iting.
10 : i tice. by his pleading or otherwise in writing.
sy party fo a suit may give £ - . art of the case of any other party:
i miits the truth iy WhOlel 2 ?I:lyr r;;al‘l)’ to admit any document or any
3 e
i also ei arty may call upon the O g savefof the
" state;l?;e:hi ?eadinygs_ In addition, the plamuff or defen?.il:]l, g%’ tl](::voppositc
i . terrogatories in writing for I}Te SR by affidavit
mily gehver Y et s}gmll have to answer the interrogatories DY :
daly: and the opponeén

allegation of fact
- 1e Civil Procedure Code, every @
& le 5 of the vt S . nlication, or stated not
1 th Und.er Order 8 Iiudenied Speciﬁcall}’ or by nc?LSZai'yt lr:}?all be deemed tO be
.'b: P:flm,lzll_ 15}?0 written statement of the dﬁfen ant.
'0¢ admitted 1n the or disability-
Shitted except as against a person und

ivi -edure
B Under Order 12, Rule 6 O.f e (f:l‘tf;lle Pfrz?ct{s has
e of a suit, where admissions ©

(29

Code, any party my at any
been made, either on the



< e T T 2

pleadings or otherwise, apply to the Court for a judgment, decree or order whfch
he may be entitled to, without waiting for the determination of any other question
between the parties; and the Court may either upon such application or upon its
own motion, give such judgment or make such decree ororder as it may think just.
The decree or order passed under this rule may be executed at any time notwith-
standing that other questions between the parties still remain to be decided in the
case.

33. Therefore according to the above mentioned procedures of the Code, a suit
may be disposed of in the preliminary stage within a short period before taking any
evidence.

34. The above procedures are effective remedies that are prescribed in the Code

of Civil Procedure for speedy disposal of the suit, and to save the time and expense
of the parties.

(b) Procedure in the original suit

35. In the absence of the specific intellectual property law in Myanmar, under
section 9 of the Code of Civil Procedure, the Courts have jurisdiction to try all suits
of a civil nature excepting suits of which cognizance is either expressly or impliedly
barred. Undef section 151 of the said Code, where there are no relevant provisions

in the Code, then the Judges may also exercise the inherent power as may be
necessary for the ends of justice.

36. To be in conformity with the Civil Procedure Code. an action has to be

commenced with a plaint by the owner of the Intellectual Property Rights as
plaintiff, and the alleged infringer as defendant.

37.  The defendant has to submit a written statement if he does not admit the
allegations in the plaint. After that, the Court has to frame the issues on which the
right decision of the case may be made. Then. the witnesses of the plaintiff and the
defendant shall be examined on oath. After examination of the parties and their
respective witnesses, the judgment and decree have to be passed by the Court,

(c) Temporary reliefs before judgment
38.  Under Order 39, Rules 1 and 2 of the Code of the Civil Procedure, the Court
may grant temporary injunction in every suit during the tri

_ DO al of the case when the
following conditions are proved::-
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(1)  that any property i i i )
Y n dispute in a suit is in de i '
damaged or alienated by any part 2 S B

Yy to the suit. or
(2)  that the defendant threatens. or intends to remove or dispose of his

property with a view to defraud the Opposite party to the suit.
39. In addition to the provision mentioned above.
defendant from committing a breach of injury of any kind, whether compensation is
claimed in the suit or not, the plaintiff may, at any time after the commencement of
the suit, and either before or after Judgment, aply to the Court for a temporary
injunction to restrain the defendant from committing the breach of injury complained
of, relating to the property or right which is the subject matter of the suit.

in any suit for restraining the

40. Incase of disobedience or breach of any terms of the temporary injunction, or
any interim orders mentioned above, the Court may order the property of the
person guilty of‘such disobedience or breach to be attached, and may also order
such person to be detained in the civil prison, for a term not exceeding six months,
unless in the meantime the Court directs his release. Also the property attached
under such interlocutory orders may be sold, and out of the sale proceeds, the
Court may award such compensation as it think fit, and shall pay the balance to the
party entitled thereto.

41. Regarding infringement cases taken by civil action against the infringer, if the
Court is satisfied by an affidavit or otherwise, that the infringer or the defendant
i1s about to abscond: or is about to remove or dispose of the whole or any part of
his property from the local limits of its jurisdiction, lhc.' Court may either issue a
warrant to arrest the defendant and bring him before it. to show cause why_h‘e
should not furnish security for his apperance under Order 38, Rule 1 of the Civil
Procedure Code, or may direct a conditional attachment of such property under
Order 38, Rule 5 and 6 of the same Code.

42, By virtue of Order 39, Rule 7 of the Civil Procedure Code, the Court may

on the application of any party toa suit, and on guch terms aq it lhmoksc"fl'lt, \:;:2}?
an interim order for the detention, preservation or inspection of any p(l;rfon );O e
is the subject matter of such suit. The Court may authorize ar:y g) odhieie
upon or into any land or building in the possession of any party e
may also authorize any samples to be taken, or any obscrvallznof sbiining il
experiment to be tried, which may be necessary Ior the purpos

information or evidence.
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43. Under Order 40, Rule 1 of the Civil Procedure Code, where it apears to be
just and convenient, the Court may appoint a receiver of any property, whether
before or after decree; and may commit the same to the possession, custody, or
management of the receiver. The Court may also confeer upon the receiver all such
powers, as to bringing and defending suits; and for the realization, management,
protection, protection, preservation, improvement, collecton and disposal of mesne
profits of the property, according to the direction of the Court.

(d) Procedure relating to decree and its enforcement

44. In some of the cases, if necessary, the Court may before passing the final
decree, pass a preliminary decree, and may appoint a commissioner to inquire and
to take accounts or damages suffered by the decree-holder. After obtaining the

commissioner's report and hearing the arguments of the parties or their pleaders, the
Court has to pass a final decree. For the enforcement of the decree, an execution
case shall be followed in continuation to the original suit., to fulfill the rights and
reliefs of the decree holder.

45. In any proceeding of execution of decree, in which the executing Court deems
a local investigation is necessary or proper for the elucidating any matter in dispute,
or for ascertaining the market value of any property, or the amount of any mesne
profits or damages. or annual net profits, it may issue a commission to such person
as it think fit, directing him to make such investigation and to report thereon to the
Court, under Order 26, Rule 1 of the Civil Procedure Code.

46. The Court executing a decree, amy issue a warrant for the destruction of the
intellectual properties involved in infringement, and of the trade marks in possession

@
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of the infringer or ; 5 . .
main r 111.1"1'1111&,1 or judgment debtor, in addition to the orders for execution of the
e A Ieflf“l S passed under relevant Laws and Acts, which are drawn up in the

rec. lhese are brief accounts on some of the procedures relating to the

E"?UUOH of adecree, under the respective Rules of Order 21 of the Civil Procedure
ode.

Expert Witnesses

47. Section 45 of the Evidence Act states that the opinions of experts skilled in
the subject by a special course of study, practice or training are relevant. When the
Court has to call an opinion upona point relating to Intellectual Property Rights. the
opinions of experts, specially skilled in the subject are admissible under section 45
of the Evidence Act.

48. Thus, both parties may call for expert witnesses to establish their cases. Their
depositions will be the evidence that will be weighed by the judge. There is no
expert advisor appointed for the Judge according to the existing procedural laws in
Myanmar.

Role of Judges

49. Under the Judiciary Law, the Supreme Court and different levels of the Courts
are formed to adjudicate on original criminal and civil cases as well as appeal and
revision. The Supereme Court is the highest judicia]' organ of the State and
delegates its functions and powers to the Judges of the different levels of the Court

under its supervision.

50. Although there is no specific Court to try the cases on int_elle;:ltu?l prqpcrl}li
rights, Judges of different levels of the C.om.'t_._ have leI'lSdlCl'lon in all the ?UH;S'{.];
such nature, under section 9 of the Code of C1‘v1l Procedure c,\ccptm‘g_ sulns o w‘uu
jurisdiction to exercise the inherent power invested to them, where there are no

speeific provision in the Code of Civil Procedure.

o their jurisdictions, have power to take
criminal action for infringing-the intellectual property rlghls undcr th;lz pu;;uslc:a;;];
the Penal Code and other Special Laws. The properties involved in t C.Oloinlo ]0—;}
also If: asearf:hed detained and confiscated by the Judges under sections 3,
516 A and 517 of the Code of Criminal Procedure.

33
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et ol rourv B

Role of Prosecutors

52. Prosecutors. also known as Law Officers in Myanmar act cffectivcly‘ ?s Ex-
Officio Public Prosecutor who play a critical role in the administration of justice.
Under section 2 of the Attorney General Law, the Attorney General and the Deputy
Attorney General are appointed by the supreme authority of the State and duties and
powers are conferred on them.

53. Under section 4 of the said Law, the Attorney General is authorized to form
the Attorney General's Office and different levels of Law Offices all over the
Country as may be necessary. He is also authorized to appear at the Supreme Court
and act as the Government Attorney in criminal and civil cases of the Government
and instruction Law Officers for such appearances.

54. Under section 3 of the Attorney General Law. the Attorney General is
assigned duties among which are :-

(a)  tendering legal advice when so requested by the State Peace and
Development Council, the Government or any Ministry ;

(b)  filing necessary appeal or revision to the Supreme Court in respect of
adjudication of Courts at different levels that are not in accordance with
law :

(c)  scrutinizing, drafting, translating and revising laws to conform with the
times ; and

(d)  making orders, directives, procedures and manuals a may be necessary.

55.  Subject to powers conferred on him the Attorney General has issued specific
instructions to the Law Officers assigned to different levels of Law Offices to
perform the prescribed functions and duties among which are the following :-

(a)  tendering legal advice to government departments and organizations at
respective levels;

(b)  appearing at the Court as a Public Prosecutor at the trial of a person
who has violated criminal law ;

(¢) acting and pleading for the State in civil cases w
plaintiff or defendant ;

here the State is

(d)  tendering advice in cases which are to be sent up to the Court to be
in accordance with law :
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examining any complaints lawfully made by a citizen whois said to be

deprived of his rights and privileges and taking necessary measures in
accordance with the directive of the Attorney General ; and

(e)

(f)  submitting to the Attorney General judgments, orders and decisions of
the judicial Courts which are found to be inconsistent with law.

56. Regarding the role of the Law Officers in the institution of a criminal case.
the stages in practical terms are as follows :-

After the complaint is filed at the police station, the investigation process
such as arresting the suspect(s) and the accused, seizing the exhibits,
examination of witnesses and framing of the case is carried out by the
police force. Then, the documents taken during the=8aid process called
Police Papers are sent to the relevant Law Office whereupon thenlaly
Officers have to scrutinize the Papers from comprehensive if:gal‘ pcfml of
view, In a situation where there is no sufficient ground for instituting of
the case at the Court, the Law Officer is authorized %O‘CIOSC ic S
OF 10 give legal advice for further investigation. In difterent Sl.mmmns.

the respective police force is advised td submit the case to the (0111‘.1 o]

tial giving detailed instructions for proper institution of the proceedings.
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57. In the trial of the case the Law Officer is responsible to appear at the Court
as the Public Prosecutor. The trial is usually initiated by examining the prosecution
witnesses conducted by the Law Officers. Given the evidences recorded in the
proceedings of the case. the charge is framed against the accused or dischargf‘:d hin.].
At this stage., if charge or discharge is notin line with the law, the Law Officer is
empowered to take appropriate action for revision to the higher Court.

58.  After charge is framed against the accused, the defence witnesses are examined
by the Defence Attorney and cross-examined by the Law Officer. Afterwards, the
judgment is passed by the Court. Hereupon, the Law Officer is authorized to take
apropriate action such as appeal against acquittal or revision for enhancement of
punishment.

59. In addition, under section 3 (c) of the Attorney General Law, the Attorney
General under whose instruction the Law Officers of different levels of Law Offices,
perform the duty conferred on them to give legal protection to the people in order
to enable them to fully enjoy their legal rights and privileges.

Conclusion

60. In spite of the fact that there exists no specific law regarding the intellectual
property rights in Mynamar, infringements on the said rights can be remedied under
the existing laws as mentioned above.

61. For ensuring the investment in the Country and its overall development, the
protection of intellectual property rights has been given attention by the State
Authorities. Consequently, the Attorney General's Office and the relevant Ministries
has been assigned duty to draft new laws for the protection of [PRs in line with

provisions of the TRIPS Agreement as well as the ASEAN Framework Agreement
on intellectual Property.

62. This colloquium co-sponsored by WIPO and the Intellectual Property of the
Philippines, will definitely enhance for the implementation of the airms and obliga-

tions of the TRIPS Agreement as well as the regional cooperation among ASEAN
memer-states on this particular field.

MR. KYAW LIN
(MYANMAR DELEGATION)
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