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Secretary-1 attends opening of Special Refresher

Course No 3 for Judicial Officers

LU
+ B

A ceremony to open Special
Refresher Course No 3 for Judicial
Officers was held at the Central Insti-
tute of Civil Service, at 3 pm on 7
January, addressed by Secretary-1 of

—

Mt

the State Peace and Development
Council Lt-Gen Khin Nyunt.

Also present were ministers, the
chief justice, the attorney-general, the
auditor-general, the chairman of the




Civil Service Selection and Training
Board, 'deputy ministers, the deputy
chief justice, the justices of the Su-
preme Court, officials of the State
Peace and Development Council Of-
fice, department heads, Rector of CICS
U' Tin Tun and traineees. .

In- hlS address ‘the Secretary-1
said today is a time when the State
Peace ‘'and Development Council is
building firm political, economic and
social foundations,setting its sight on
emergence of a peaceful, modern and
developed nation.

In building a peaceful and
of vital
importance to strive for rule of law
and order, to .make sure that all the
citizens respect and abide by the law,

developed- society, it is

and to protect them according to the
law.

In the same vein, the emergence
of a peaceful and equitable social life
calls for the fact that all the citizens
are to respect and abide by the law
and they have the opportunity to strive
for-success in life peacefully and freely
in the framework of law.

~Therefore, with respect to émer—
gence of discipline-ﬂourisl}ing demo-
cratic State, the State Peace and
Development Council is making all-
out efforts for the rule of law and
order and ‘stability, peace and tranquil-
lity and prosperity of the State at the
same time.

With regard to prevalence of law
and order in the nation, it is impera-
tive for the courts which are the most .
‘important machinery of the State
enforcing law and order, to be able to
explicitly and eﬁ'éctively implement the

~ fundamental principles on administra-

tion of justice of the State.

It is necessary for Jl‘ldlClal offic-
ers who are vested with judicial power
of the State, to be well-versed in law,

to properly carry out administration

of justice and to have high moral
character so that ihey can cohesively
and effectively lmplement the basic
pnncnples on administration of justice.

All need to study laws, by-laws,
rules and regulations and the code of
procedure, manual laws, ‘instructiqns
given by the Supieme 'Court and

- rulings.
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Similarly, for the emergence of
correct and fair administration of
justice, it is necessary to obey super-
vision of courts at different levels and
to. enhance efficiency of management

of courts such as financial and admin-

istrative matters and cooperation with

other judicial bodies.

Specially, judicial officers are to
always nurture and train themselves to
have high moral character, the most
important quality of a judicial officer,
by means of criticizing oneself and
studying hard by oneself..

High moral character includes
fairness of mind and integrity, being
free from bribery and corruption,
being upright, the will to cherish fame
based on honesty and simplicity, the
firm belief in the basic principles on
administration of justice, the construc-
tive thinking about political, economic
and social objectives of the State and
the interests of the people.

It is found that the Supreme
Court has opened onjob training
courses and short-term refresher
courses on administration, of justice

and advanced courses for judicial

officers with a view to enabling judi-

cial officers at different levels to be
proficient in law and administration of
justice.

In accord with the guidance of
Head of State Senior General Than
Shwe which calls for the opening of a
special refresher course to keep the

Judicial pillar upright and strong and

to nurture the judges who are govern-
ment employees discharging judicial

. duties assigned by the State, to be-

come good judges who decide cases
correctly and fairly with goodwill to-
wards the State and the people, the
present special refresher course for
Judicial officers has been opened. :
In accord with the guidance of
the Head of State, the special
refresher course for judiciai officers
has been opened with the objectives:

to uplift dynamism of patriotism, to
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uphold Our Three Main National
Causes in all seriousness, to under-
stand political, economic and social
objeqtives of the State and the
People's Desire, to carry out adminis-
tration of justice by combining politi-
cal outlook, social outlook and
administrative outlook and.in accord
with the existing laws, by-laws, rules
and regulations, orders and instruc-
tions and to put into operation the
system of administration of justice in

which the entire people put their faith.

All need to study hard to be
proficient in their profession, to have
national outlook, to have an attitude
towards common interests and to have
good and bright ideas about adminis-

tration of justice.

Not only are courts a machinery
of the State which has to deal with a
human society and persons according
to the law, but they also have the
duty to safeguard the State and the
citizens against danger which can have
a detrimental effect on the interests of
the State and the people, disrupt the

unity of national people and hinder

development of the State.

In striving for the emergence of
a peaceful, modern and discipline-flour-
ishing democratic State, it is impera-
tive that all the citizens have the right
to work for their progress freely in
the framework of the law and the
right to exert efforts for improvement
of their socio-economic life.

Judicial officers are responsible

to get the people to understand the

concept that the practice of respecting
and abiding by the law contributes
towards emergence of a human soci-
ety with high standard of living and
that the law does not restrict the
individual person but protect them and
the entire human society; and so, they
are to adopt that notion.

They also need to hand down
effective and deterrent punishment to
those who violate laws with the inten-
tion of destroying development, stabil-
ity and peace and tranquillity of
human society.

Tl o]
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The Supreme Court has been ex-
tended with a view to ensuring expe-
ditious and correct adminstration of
justice, and the set-up of courts at
different levels reorganized so as to
have sufficient staff in proportion to
the volume of work, to enhance work
efficiency and to provide effective
supervision.

As a result of permitting a new
set-up, the Government has to incur
K 17.2 million more; the purpose of
permitting the new set-up of courts at
different levels is to work for the
interests of the people fully and to
decide cases correctly and fairly; all
judges need to understand it.

The major duty of the court is to
safeguard the interests of the State
and the people in accord with the
law, and all need to make sure that

they do not cause any burden on the
people and anything which can make
the people unhappy and dispirited.
In conclusion, the Secretary-1
urged all to study hard with the aim
of ensuring the harmonious coopera-

- tion of the judicial sector, the legal

sector and administrative sector for
the emergence of a peaceful, modem
and developed nation, to study with
the aim of ensuring the system of
administration of justice in which the
people put their faith and free of
bribery and corruption, and to make
efforts for enabling the judicial sector
to go along with the State while striv-
ing to keep the judicial pillar upright
with new strength and fresh mind.

After the ceremony, the Secre-
tary-1 had a cordial meeting with the
trainees.

Altogether 245 trainees are at-
tending the course which will last six
weeks.
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THE LAW AND CHILDREN IN MYANMAR

QBy Dr. Tin Aung Aya) |

Every nation has its own social, In our religion, Buddhism, the
cultural and customary characters. "Mangala Sutta" points out the
Countries often draw up their laws in reciprocal duties of the parents and
accordance with the customs, culture, children as follows:-
religion etc, ...Universally, everyone

including children are subject to the "Matapitu Upatthanum,
laws. Laws are made by legislative Puttadarassa sangaho,
authority. Un.fortunately, however, the ~ a nakula ca Kammanta,
creation of laws is often not enough. etan mingala mutta man."

Kindness, politeness and consid-

eration for others are personal atti- mother, to support wife and children
tudes that cannot be enforced by the 4 to earn One's livelihood peace-

laws. They are practiced that are fully. This is the highest blessing.
needed, in order to facilitate harmom- o )
ous social interaction. In Myanmar social life, the duties

of patents and children are perscribed

Rights and Duties of PARENTS and  in the "Singalovada Sutta."

Children in Myanmar. In five ways, the parents who

' ~ are thus ministered to by their chil-
Parents are equally responsible for  dren show their compassion towards

care, chstody, education- and mainte-  their children:-

nance of their children. There is a . 7

saying in Myanmar that one's first (1) they dissuade them from

It means, to maintain father and

and foremost teachers are one's own evil;.
parents. It is obvious that physical, (2) they persuade them to do

intellectual and moral development of
children dependw. ©on their being
brought up by ihe parents who are
their first and foremost teachers.

-good

- (3) they instruct them in the
arts and science;



(4) ° they give them in marriage
to a suitable wife or
husband;

(5) at the proper time they
hand over to them thelr
inheritance;

In five ways a child also should
minister to his parents:-

(1) by supporting them;
(2) by performing his or her
- duties owned to them;

(3) by preserving the famnly
: lineage;

(4) by being worthy of his or
’ her mhentance

(5) by offermg alms in honour |
of his or her departed rela-

tives.

In those ways do children minis- .

ter to their. parents and the parents
show their compassion to their chil-

dren. The social custom and obiligations )

of parents and children in Myanmar

society have existed since Myanmar-

emerged as a Nation.

In every country -including

Myanmar, people of different religion,
it is indeed very necessary for parents
to bring up and nature their children
properly so as to. prevent them from
getting spoil.

Right to acquirc Nationality,
Identity and the right to life of
children. '

In the Union of Myanmar, all
persons born of parents both of whom
are nationals of the Union of Myanmar
are citizens of the Union. Persons
who are vested with citizenship ac-

" cording to existing laws are citizens.
Anyone who lives in the Union of

Myanmar has the right to acquire his
nationality in accordance with the
Myanmar Citizenship Law and Rules
of 1982.

Indentify of the CHILD

. Any Chlld of Myanmar has the
right to sue through their next’ ﬁ1end

~ (ie some legal representative) for their

legitimacy or their identity, based on
the Section 42 of the Specific Relief

‘Act. The said Act S.42 Provides that,

"A  person may obtain a declaratory<
decree only if he shows that he has

some legal character that his- oppo-
- nent is either denying or mterested n
‘denymg such legal character "

So a suit by a child as aforesard

~ for a declaration that- he- is-the legiti--

mate son of the defendent is maintain-- .
able in our law of the land. The
Evidence Act S.112, "Birth during
marriage is conclusive: proof of
legitimacy" provides that "the fact
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that any person was born during the
continuance of a wvalid marriage
between his mother and any man, or
within two hundred and eighty days
after its dissolution, the mother
remaining unmarried, shall be conclu-
sive proof that he is the legitimate
son of that man, unless it can be
shown that the parties to the marriage
had' no access to each other at any
time when he could be begotten."

Right to life of the CHILD

Children, before and after birth,
are also protected by the provisions
of the Myanmar Penal Code :- S.312,
313, 314, 315, 316, 317 and 318.
(SEE TABLE 1.)

The inherent right to life of the
children in Myanmar has been ensured
and enforced by law since 1860. This

Law is against illegal abortion or mis-:

carriage and against to preventing the
child being born alive (or) to cause it
to die after birth. (Myanmar has no
Abortion Law, Medical Doctors (or)
any one have no right to destroy (or)
remove the deformed Neonates who
are in the mother's womb). In our
traditional and social system, the
mother is solely responsible for giving
birth to a child and to ensure it is
safe and sound.

Separated (or) Divorced Parents and
Children

Divorce cannot be gbtained
easily. But, both spouse have the
right to claim for judicial separation
at the court by showing sufficient cause
(social and legal grounds).

On a divorce taking place
between a Myanmar Buddh;st couple,
the children of the marriage are Bornd
by the arrangements, the parents
choose to make. The parents have an
unfettered discretion 10 decide how

their property shall be divided and
with whom the children ghall iive.

Although, In  a divorce the
general rule is that the daughters live
with the mother and the son with the
father, the custody of the child
depends on the decision of the court
according to the best interest of the
child.

As regards the father's liability to
maintain his children, whether legiti-
mate or iIlegitimatE:, S0 long as they
are unable to maintain themselves, such
a right to maintenance can be attained
by civil as well as criminal action
against the father. (See " ©G32:00p5[86 "
case)

So legal opportunity s given
that:- a child can claim ypder S.488
of Criminal Procedure Code and
Myanmar Customary [aw (Family
Law), from his father for the support
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and maintenance and well being for
his life till he can stand for himself.

<y
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Succession and Inheritence of the
Children

Concerning with the Succession
“and Inheritence, according to
"Dhammathats" in Myanmar society,
inheritence of the children is a
vested right and no one can under-
mine or abolish it. Myanmar Bud-
dhist cannot dispose of his peoperty
after his death by "will". So, when
Myanmar Buddhist parents die, their
ancestral property decends to their
children automatically.

Concerning with Adoption, in
Myanmar Customary Law and society,
the Myanmar Buddhist can adopt a
child according to the Kittima Adop-
tion Act, 1939. Adoption is an insti-
tution of Myanmar Customary Law
and is known as:- "the Kittima is
the full adoption of a son or daugh-
ter with the intention that the child
shall inherit." Such kind of legal
standard can be seen only in Myanmar
Laws.

Law and Children

Children may grow up as build-
ers and defenders of the State. Chil-
dren may become a worhty reserve
force of the society and all round and
proficient good citizens of the coun-
try. So, the child shall enjoy special
protection and shall be given opportu-
nities by law and other means, to
enable him to develop physically,
morally and socially a healthy condi-
tion with full dignity. In the enact-
ment of laws for that purpose, the
best interest of the child shall be para-
mount consideration in accordance with
the norms of the law.

The differentiation  between
"Adult" and "Minor" plays an impor-
tant role in the legal field, to achieve
the rights and liabilities of a man in
general as well as special. In modemn
times special laws are well developed
and differentiated again into three
kinds:- ie. Child, Youth, Adult. One
of the main tasks of the law is to
protect the rights of the child by study-
ing its nature from all angles. The
demarcated child's age is prescribed
and mentioned in the respective laws
of Myanmar. (SEE Table 2.)

Legal Protection for Children
in Myanmar Laws.

Children of Myanmar are pro-
tected by penal law. eg.

O
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. ’yeérs, is not an offence.
(S.82 of Myanmar Penal
Code and S.28 (a) of the
child law 1993)

Act of child above seven
and under twelve, who has

@

Act of a child under seven

not attained sufficient

~ maturity of understanding to
* judge of the nature and

consequence of his conduct
on that occasion, is not an
offence. (S.83 of Penal Code

~and S.28 (b) of the child

law, 1993) : :

The above two provisions of the
Penal Code are very important to pro-
tect the child in criminal matters as in

_ general.

Legal protection for minor (GIRL)

from all forms of sexual exploitation -

and abuse are prescribed in S.366 (A),
372, 373, 375 and 376 of the
Myanmar Penal Code. (SEE Table 3).

Legal protection for minor (child)
of kidnapping and abduction are pre-
scribed and prevented in S.361, 362,
363, 364, 369 and 370 of the
Myanmar Penal Code. (SEE Table 4.)

The provisions of the Narcotic
Drugs and Paychotropic Substances
Law, 1993 protects the child from
illicit use of narcotic drugs and psy-
chotropic substances. (8.22 (c) and S.21).
Section 65 and 66 of the child law,

1993, protect a child ndt to perform.

work which is hazadous to the life of
the child or which may cause disease
to the child or which is harmful the
child's moral character etc.

Legal Protection for child labour in

. Myanmar Laws.

A child shall not be admitted to
employment before an appropriate
minimum age; he shall in no case be
caused or permitted to engage in any
occupation or employment which could
prejudice his health or education, -or
interfere with his physical, mental or
moral development.

In many countries different mini-
mum ages stipulated according to the
sector of economic activity concerned;
eg. minimum age (Industry, agricul-
ture, mines,non-industrial employment.
sea. etc.) Labour laws of Myanmar
for different types of employment or
work protect the child and ensure the
all-round development of children.

Minimum Age for admission to
Employment.

In the Union of Myanmar, a per- ,
son who has not attained the age of
eighteen years, has no right to work
at government offices and State owned
factories and industries. But in private -
factories, industries, shops, establish-
ment and other private sector of eco-
nomic activities, he may be admitted to
work, starting from thirteen years of



age or with spec1al permission. (See - offence, and for the pumshment of
offence against children...
Juvenile Courts are estabhshed in

appropriate local areas and appoint
juvenile judges, in local areas where

Table 5.) By studying Table 5." the
minimum age for admission to em-
ployment should be considered from
all angles, including schoolmg age,
vocationdl training etc.

According to the standing respec-
tive labour laws of Myanmar, the
Minimum Age for admission to
empolyment had been shown in Table
5; Age Demarcation of "child" is as

shown in Table 6. and working hours .

for young person is as shown in
Table 7. By just studying and analys-
ing the above mentioned Tables 5, 6
and 7 combined together, it in clear
that an analytical study and scientific
field research should be followed.

As in general, everybody must
obey the law. If someone contravenes
or infringes the enacted law, he or

. she shall be punished according to
law. Effective enforcement of law will
depend on the respective "Penalities"
which are prescribed in the corre-
sponding laws.

‘TRIAL OF JUVENILE CASES
AND THE CHILD LAW OF
MYANMAR, 1993

The Child Law, 1993 is expedi-
ent in providing training and care of
children who are one by their circum-
stances likely to enter upon a life of
crime, for the custody, trial and con-
trol of children who have committed

- juvenile courts have not been estab-

lished confer powers of a juvenile on
a Township judge by the Supreme
Court. (S.40 (a) & (b)) N

"The Juvenile Court shall : -

- (a)

(b)

()

(d)

)

on receiving a Juvemle

case, first and foremost
scrutinize the supporting
evidence in respect of the
age of the child, contained

_ in the proceeding;

have jurisdiction only in
respect of a child who has
not attained the age of 16
years at the time of com-
mitting the offence;

during trial, under no cir-
cumstances shall an order
for detenuon be passed;

notthhstandmg that a child

. has attained the age of 16

years during trial, continue
to try the case, as if the
accused were a child and
pass a sentence in accor-
dance with this law;

try juvenile offences pun-
ishable with death, trans-
portation for life or im-
prisonment for- a term
exceeding 3 years, in the



. manner m which a war-
rant case is tried;

® ty all juvenile offences
" other than the type of

- offences mentioned in "e"

in the manner in which a

summons case is tried."
A (S.4l).

Power of the juvenile court in

resect of the trial of juvenile cases are
prescribed and mentioned in S.43, 44,
47, and 48 of the Child Law, 1993. It
is the special law for children. In the
trial of juvenile cases, special provi-
sions are provided in accordance with

the UN. Convention on the Rights of

the Child and also to carry out meas-
ures with the objective of reforming
the character of the child who has
commited an offence.

As it is the special law for the
children, the following prov131ons
should be noted :-

"S.45. Notw1thstanding anything
contained in any existing law, a death
sentence, trans:portation for life or a
sentence of whipping shall not be
passed on any child.”

- "S.46. A child shall not ordinar-
ily be sentenced to imprisonment. Only
it the juvenile Court is satisfied that
the child -has committed an offence
which is punishable with death or
transportation for life under existing
law or that child is of so unruly or

m

depraved a character or absolutely
uncontrollable, he shall be sentenced
to imprisonment.  Such sentence of
imprisonment shall not exceed a

- term of 7 years."

"S.71. Notwithstanding anything

‘contained in any existing law;
(@) a stentence of death or

transportation for life shall
‘not - be passed on the

. youth;-
(b) if a sentence of imprison-
ment if passed on the

" youth, the maximum term.

of imprisonment shall not
exceed ten years."

"S.72. If there are no specific
provisions in this law, the provisions
of the Code of Criminal Procedure
shall be complied with."

Note :- S.2 (b)-"YOUTH means
a person who has attained the age of
16 years but has not attamed the age

~of 18 years; ;"

RIGHTS OF the CHILD AND THE

-CHILD LAW

On 14% July 1993, The State
Law and Order Restoration Council
has been enacted "the CHILD LAW"
with the following Aims : -

"S. 3. The aims of the law are: -

(a) to implement the rights of
~ the child recognized in

. United Nations Convention
On the Rights of the Child;



child; |
(c) to protect in order that
children may enjoy fully
their rights in accordance
with law;
(d)  to carry out measures for
. the best interests of the
child depending upon the
finicial resources of the
~ State;
(e) to enable custody and care
- of children in need of pro-
.tection and care by the
State or voluntary social
workers or non-governmen-
~ tal organization;
(f) 'to enablea separate trial of
a juvenile offence and to
" carry out measures with the

-objective of reforming the -

character of the child who
has committed an offence."
Rights of the child ie. (a) Chil-
dren's Rights to basic Health and
Welfare, (b) the Rights of - children
and their families, (c) Children’s Rights
to Education, Leisure and Cultural
Activities, (d) Children's Rights to
special protection, (e) the Civil Rights
and Freedom of children have been
ensured and enforced by the said law.
(See S.8 to 26 of the Child law,
1993).
As the Rights of the Child are
fully enforced by the law, every child

(b) ‘t‘o proteét the rights of thve‘

should abide the following ethics and
discipline, which are prescribed and
mentioned in S. 30 of the Child Law:-

"S. 30. (a) Upholdmg and abid-

ing by the Law; .

~(b) Obeying the advice
and instruction of
parents of guardian;

(c) Obeying the instruc-
“tion of teachers and
pursuing  education
peacefully;

(d) abiding by the school
discipline, work dis-
cipline and oommumty ,
‘discipline; ‘

(e) cherishing and .pre-.

serving the race, lan-

- guage, religion, cul-

ture, custom and tra-

ditions concemed with
him; '

(f) abstaining from tak-
ing alcohol, smoking,
using narcotic drugs
or psychetropic sub-
stances; gambling and
other acts which tend
to affect the moral
character."

to build a peaceful, democratic,
modern State. :



TABLE (1)

LEGAL PROTECTION FOR CHILDREN BEFORE

& AFTER BIRTH IN MYANMAR LAWS

Sr. NO. | PENALTIES . SECTION &'THE" 1AW

1. 3-7 years S.312 of Myanmar Penal Code."
imprisonment "Whoever . Voluntarily causes a woman with
& also fine. Chlld to miscarry shall, if such mtst‘.amage be
Co “not caused - in good faith for the purpose of |,

» savmg the life of the woman be punished.

2. Transportation. | S.313. - "Causmg mxscamage without the
for life (or) = | consent of the woman." E ;
10 years &

3. lO,yeat's .VS, 314-"Death Cause by act done with intent to
imprisonment cause miscar:iage."_ |
and fine. o

4, 10 years S.315. "Act done  with intent to prevent
unpnsonment child bemg bom ahve or to cause it die after

. (or) with fine birth."
1. (ot) both. N :

5. 10 years & s 316 . "Causmg death of qulck unbom chlld

also ﬁr(e. by doing llkely’ 'to cause death of
prégnant woman." S
B o Loy G L .

6. - 7 -years (or) S. 317 "Exposure &. abandonment of Chlld under
with fine . 12 years, by parent:o,r,‘perso‘n: haymg are of it."
(6r) both. S

7. 2 years S. 318 "Concealment of blrth by secret dnsposal
rlmpnsonment of dead body of-a' child. :
(or) with fine »
(or) with both..j.. . e 0ot

®
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' | ' TABLE (2)

AGE DEMARCATION OF 'CHILD' IN MYANMAR LAWS

— A : ted
Sr. No. Section & Name of the Law Cg;g;fga :GE'
1. | S.1 of the Apprentices Act, 1850 ' 10 - 18
2.+ | S.2 of the Children (Pledging of labour) Under 15
Act, 1933 '
‘3. | S.3.(c) of the Mines Act, 1923 Under 15
4. | S.2 (A) of the Oil Field (Workers and Under 15
Welfare) Act, 1951. : ‘
'S.2 (A) of the Factories Act, 1951 Under 15
S.8 (1) of the Shops & Establishment Act. Under 13
S.2(1) (A) of the Workmen's ) | Under 15
Compensation Act, 1923 ‘
8. S.3 of the Majority Act, 1875. ‘ Completion
Age of Majority ...... : | of 18 '
‘Age of Minor  ...... " - Under 18
9. | S.4 of the Guardians & Wards Act, 1890. | Under 18
10.# | S.2 (A) of the Child Marriage I
Restraint Act, 1929 (1-4-1930)
- Child If a male (Boy) ...... Under 18
. - If a Female (Girl) ...... : ~ | Under 14
11. S.11 of the Contract Act. Under 18
12. | S.2 (A) of the Child Law, 1993 16

* Note:- Sr. No.2 and 10 are now repealed.
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TABLE (3)

,

LEGAL PROTECTION FOR MINOR (GIRL)
FROM ALL FORMS OF SEXUAL EXPLOITATION

- & ABUSE
Sr. No. PENALTIES Section & The name of the law
1. 10 years imprisonment S. 366 (A) of Myanmar Penal Code. .
& also fine. : "Procuration of minor girl under
the age of 18 years."
2. 10 years imprisonment 8. 372 of Myanmar Penal Code.
& also fine. » "Selling minor under the age of

18 years for the purpose of prostitu-
tion or for any unlawful immoral

purpose, etc."
3. 10 years imprisonment S. 373 of Myanmar Penal Code. ,;
& also fine. "Buying minor under the age of }

18 years for the purpose of prostitu-
tion or for any unlawful & 1mm9ral

_purpose, etc."

4. Transportation for - .| .S. 375 & 376 of Myanmar |
life (or) 10 years Penal Code. o
imprisonment & also "Whoever commits Rape, with or | - i
fine. without her consent, when she is |
o under fourteen years of age, he shall |

be punished. - f




TABLE (4)

LEGAL PROTECTION FOR MINOR (CHILD)
OF KIDNAPPING AND ABDUTION IN-
| MYANMAR LAWS o

Sr. No. . ' PENALTIES ' | Section & The name of the law
1.~ | 7 years imprisonment S. 361,363 of Myanmar Penal Code.
& also fine. ' "Whoever kidnaps (or) abducts

any person (any minor, Boy under
14 years; Girl under 16 years of age)
from the Union of Myanmar or from
lawful guardianship shall be punished."

"2 10 years imprisonment -S. 362,364 of Myanmar Penal Code.
& also fine. ) "Whoever kidnaps (or) abducts
R ‘ any person in order to murder."

3. |7 years 1mpnsomnent "'| S. 369 of Myanmar Penal Code.

& also fine. =~ "|: "Kidnapping or abducting child
- ‘ | . under 10 years with intent to steal ;|
from its person.

4. |7 years imprisonmeént . S. 370 of Myanmar Penal Code.
& also fine. = ."Import, Export, Buying, Selling
. or disposing of any person as a slave."




"MINIMUM AGE FOR ADMISSION TO
EMPLOYMENT IN MYANMAR LAWS

Sr. NO. | MINIMUM AGE SECTION & THE 1AW

1. 10 -18 years S.1 of 1850, the Appi'entices Act.
Apprentice AGE of an orphan & poor
child brought up by public charity.

2. 15 years S.26 (1) of 1923, the Mines Act.
18 years S.26 (A) of 1923, The Mines Act.
: (Below ground)

3. | 15 years S.2 of 1933, the Children (Pledgmg of
: labour) Act.
"Child" means a person who is under
the age of fifteen years.

4. 13 -18 years S.52 and S.53 of 1951, the Oil Field (Workers
.~ | and Welfare) Act..

“No employer has the nght to allow a

child labour who has completed his thirteen

years of age without the certificate of fitness."

5. 13 -18 years ‘S.75and 76 of 1951, the Factories Act:

: "A child or youth (Between 13 & 18
years) is not allowed to work at any factory
without the certificate of fitness.

6. Complection | S.8(1) of 1951, Shops & Establisnment Act.
of 13 years "Child, who has not completed his
thirteen years of age is not allowed to work at
the shop (or) trade (or) business (or) any public
‘ entertainment works.

19




TABLE ©

AGE DEMARCATION OF 'CHILD' IN MYANMAR
| 'LABOUR LAWS

Sr. No. . Section & Name of the law Child Age
1. S.1 of the Apprentices Act, 1850 10-18 .
(Apprentice age)
2. S.2 of the Childrén (Pledging of" labour) Under 15
Act, 1933,
(Child means a person who is under the age
of 13 years) -
3. S.3 of the Mines Act, 1923 Under 15
'Child' means a person who has not
completed his fifteenth years.
4. S.2(A) of the Oil Field (Workers & Under 15
welfare) Act, 1951. '
5. S.2(A) of the Factories Act, 1951 Under 15
6. S.8(1) of the shops & Establishment Under 13
, Act, 1951
7. S.2(1) (A) of the Workmen's Under 15
Compensation Act, 1923. :

o
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TABLE (7)

WORKING HOURS OF YOUTH (CHILD)
' IN MYANMAR LAWS

Sr. NO.

WORKING
HOURS

Section & Na;ne of the Laws

- 4 Hours

4 Hours

S.56 (1) (a) & (b) of 1951, the Oil field
(workers & Welfare) ‘Act. '

" "No child is allowed to work not more
than four hours per any day.""

"No child is allowed to work at night
(from 6 PM to 6 A.M)

S.79 (1) of 1951, the Factories Act

"No child is allowed to work at the
factory not more than four hours per any day."

"No child is allowed to work at night
(from 6 p.m to 6 a.m.)

S. 79 (2) "If there is an interval the total period
ie. Intervals & workmg hours shall not be
more than five hours.”

S. 8(2) of 1951, the Shop & Establishment Act.
"Any person who is under the age of

“eighteen has no right to do overtime."

"The President of the Union shall make
Rules for working hours etc.”

For the beautiful life of the children and famnly

Prof. Dr. Tin Aung Aye
Justice of the Supreme Court
Union of Myanmar.
10.4.2000
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With A Deep Desire to Promote Judiciary

Every nation has the sovereign

powers of the State, namely legisla-
tive, executive and judicial which are
exercisable only by, or on behalf of
the organs of the State. Judiciary is
one of the three organs of the State.

Nowadays, every sovereign State
is striving hard to develop and
promote its administrative, social and
judicial sectors in their own way and

in their own manner.

Likewise, Myanmar-Naing-Ngan is
also making concrete efforts to achieve
all-round development of the country
and to enable the nation to keep
abreast of international community.

At present, we are just transcend-
ing into another millennium. In other
words twentieth century was left
behind and the twenty-first has just
ushered in.

In the forth coming new century,
the size of a country, the number of

@
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its population, the richness of resources
do not play a pivotal role in the race
in developing a country. In the twenty-
first century, the competition to con-
test is battle of wits among the coun-
tries. As a matter of fact, the educa-
tion of high standard can lead to
enable the betterment of one's country
and nation.

To develop and promote judiciary
in Myanmar, all the judicial personnel
should be efficient and well-versed in
judiciary.

The Supreme Court has in recent
years implemented a number of meas-

ures to improve the administration of
judicial system.




e e EEE

x? SUPEsE s S

To enable the judiciary to achieve
its objectives and perform its func-
tions effectively, in-service training
programmes are being conducted for
the well-efficiency of judicial officers

of different levels.

With a view to uplift the qualifi-
cation of the judicial officers, job train-
ing course especially for the new
recruits, refresher courses for the
judges of the different levels. higher
courses for senior judges and special
refresher courses for judicial officers

are conducted by the Supreme Court.

In view of all these things, it can
be seen that these courses are not an
end in enhancing the efficiency of
judicial officers. It will be more essen-

tial to this purpose that judicial

OURNA L

officers themselves should take their

own initiative in their endeavours.

Before considering what we
should do in promoting our present
judicial system, it would be beneficial
to us if we are in the know first what
other countries are " endeavouring in
this respect.

First, let us study the measures
taken by the Republic of Singapore, a
member of the Association of South-
East Asia Nations, to improve the
administration of justice. In continua-
tion, I would like to tell you the
attempts of the Supreme Court of
Singapore to .promote judiciary com-
pared with the similar efforts of‘ the
Supreme Court of Myanmar.

Pre-trial conferences were allowed
in the High Court of Singapore in
stages for the different types of civil
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suits. In this connection, let me point
out that the practice of pre-trial con-
ferences are a common practice among
many countries today.

The objectives of pre-trial con-
ferences are as follows:

(i) To bring the parties together
to consider the possibility of
settlement;

(i1) To assist the parties in nar-
rowing down the areas of
dispute;

(iii) To determine the readiness
of the parties to proceed to
trial and to make such

further directions as may be

necessary to get the parties

ready for the trail: and

(iv) To assess the duration of time
required by each party at the
trial.

Our present judicia} procedure
does not allow judges to take part in
settlement conferences. The main
reason behind it, is that it may create
apprehension in the minds of the par-
ties that the judge is more or less in

favour of one party or the other.

Nevertheless, our Civil Procedure
Code is comprehensive enough to pro-
vide practice and procedures to settle
and narrow down the points of con-
troversies before coming to a trial
stage.

The preliminary procedures
before framing of issues are:

- To ensure that proper parties

are before the court;
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\ / sion of fact have been made, apply to
k( ' the Court for judgment without wait-
C () N—) ing for the determination of any ques-
tion between the parties, and the Court

may give such judgment.
, Order 15, rule 1 of the Civil
: Procedure Code allows the Court to
- To ensure proper framing of pronounce judgement if it appears that

suit to prevent further litiga-  the parties are not at issues on any

tion; question of law or fact.

- To make discovefy of docu- Under the provision of Order 23;
ments and inspection of docu- rule 1 of the Civil Procedure Code,
ments; the parties to the suit are allowed to

- To deliver judgement upon come to a compromise and to with-

draw the suit.

admissions by parties;

- To produce documentary
to be continued

evidence at first heaving;
-  Preliminary examining of par-
ties, witnesses or documents

before framing issues;

- Settlement of issues and
determination of suit on
issues of Law and issues

agreed upon.
Under Order 12, rule 6 of the

Civil Procedure Code any party may.

at any stage of a suit, where admis-

25
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Decree

Section 2 (2) of the Civil Proce-
dure Code defines the term "decree"
so as to mean the formal expression
of an adjudication which, as regards
the Court expressing it, conclusively
determines the rights of the parties
with regard to all or any of the mat-
ters in controversy, such adjudication
being in a suit. The definition further
says that "decree shall include the
rejection of a plaint (0.7, r.11) and
the determination of any question
within S.47 or S.144, but shall not
include— (a) any adjudication from
which an appeal lies as an apeal from
an order (Sec 0.43), or (b) an order
of dismissal for default. (See 0.9, rr.
2.8).

Essentials of a decree

An analysis of the definition of
the decree quoted above will show
that the term includes the following
essential elements:

D

Il

There must be a formal ex-
pression of adjudication. All
requirements of form must be
complied with. The term "for-
mal expression of an adjudi-
cation" connotes the adjudi-
cation granting or refusing any
of the reliefs claimed in the
plaint and exbodied in a for-
mal declaration. An ‘order
clothed in the form of a
decree will not make it a
decree. If a decree has not
been formally drawn up in
terms of the judgment, no
appeal lies from the judgment,
but a misdescription of a
decision as an order which
amounts to a decree does not
make it any the less a
decree. All formal expressions
would, however, not amount
to a decree unless the subse-

quent conditions are also com-
plied with.
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2. The adjudication must have ‘decree for it is not a decision

been given in a suit. Every
suit is commenced by filling
a plaint in a civil court. There
cannot be a decree unless the
suit has been filed. A decree
unless the suit has been filed.
A decree is an indispensable
part of a suit carried out to
its logical conclusion. Rejec-
tion of an application for leave
to sue in forma pauperis is
not a decree within the mean-
ing of the term for there
is no plaint unless such
aplication is granted and there
is g:onséquently no decision
in a suit.

It must ha\}e determined the

rights of the parties with -

regard to all or any of the
matters in controversy in the
suit. An order of dismissal
for default of apearance is no
determination of the rights of
the parties and, therefore, is
_not a decree. Similarly. deci-
sion on an application by a
person to be added as a party
to the suit on the ground of
his interest in the subject -
matter of the suit is not a

_ on therights of the parties. It

has been held that the ex-
pression "matters in contro-
versy" must not be under-
stood as relating solely to the .
merits of the case. It would
cover any question relating to
the character and status of a

. party suing, to the jurisdic-

tion of the court, to the
maintainability of a suit and
to other preliminary matters
which necessitate an adjudi-
cation before a suit is in-
quired .into. It, however, does
not include proceedings pre-
liminary to the institution of

‘a suit, e.g., an application for

leave to sue as a pauper.
(Ankala, Venkata Reddy v.
Manchata Venkata Reddy, 29
I.C.393).

The term "parties" refers
to parties to the suit. An
order on a stranger's applica-
tion to be .brought on the
record as legal representative
is not a decree.

By the phrase "rights of
the parties” is meant substan-
tive rights of the parties and .
not a procedural right. In
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general they mean rights of
the parties inter se in the
subject-matter of the suit and
include general rights, such
as those relating to status,
jurisdiction,‘ limitation, frame
of suits, accounts, etc., which,
if decided, must have a
general effect upon the pro-
ceedings in the suit. (Narayan
Balkrishna Kulkarni v. Gopal
* Fiv Ghadi, 16 Bom. L. R. 306).

Such determination must be a
conclusive nature. The deci-
sion must be one which is
complete and final as retards
the court which passes it.
Where, therefore, the ques-
tion sought to be adjudicated
is left open, there is no
decree. The question that falls
for determination in such
cases is whether the decision
is a final one in its essence
or substantially. If it be so,
the adjudication is a decree.

It is only when all the four
conditions are fulfilled that the adjudi-

. cation is termed a decree.

Preliminary and Final Decrees

A decree is preliminary when
further proceedings have to be taken
before the suit can be completely dis-
posed of. Such a decree determines
the rights of the parties with regard
to some or one of the matters in
controversy in the suit but does not
completely dispose of the suit. Such
decrees are passed in suits for posses-
sion and means profits, in administra-
tion suits, in pre-emption suits, in suits
for dissolution of partnership, in
accounts between the principal and
agent, in partition suits, in mortgage
suits, in suits for foreclosure, in
redemption suits, in suits for sale, etc.
The cases where the legislature con-
templates a preliminary decree are
specified in 0.20, rules 12 to 18, and
0.34, rules 2 to 8. :

The function of the final
decree is merely to restate and apply
with precision what the preliminary
decree has ordained. The decrees are
in the same suit and if the preliminary
decree is set aside the final decree is
automatically superseded.

25)



g =pp=p=a=a=r vocul Yiourms Bttt

A preliminary decree ascertains
what is to be done, while the final
decree states the result achieved by
means of the preliminary decree.
(Kamuni Devi v. Promotho Nath
Mukerjee, 27 L.C. 317). The prelimi-
nary decree is not dependent on the
final one, but the latter is really
dependent on and subordinate to the
former, which is not extinguished by
the passing of the final decree. (Bibi
Wahidunnissa v. Dip Narain Pershad,
35BILEEI873°EB?)

Whether a decree is final or
preliminary or partly preliminary and
partly final has to be determined only
by reference to the decree itself and
not by the description given to the
decree by the parties.

Where preliminary and final
decrees are necessary the preliminary
decree declares the rights of parties
and the final decree carries into fulfil-
ment the preliminary decree and
divides the properties specifically by
metes and bounds in terms of the
right declared under the preliminary
decree thereby completely disposing
of the suit. An executable decree is
secured to the parties. The Code does
not preclude the passing of a more
than one final decree and itself con-

templates the possibility of a composite
decree, that is, a decree partly
preliminary and partly final.
[Varatharajulu Reddiar V.
Venkatakrishna Reddiar, LL.R. (1967)
I Mad. 136].

Thus in a suit between the
principal and agent or between the
partners for accounts and recovery of
such amount as may be found due on
taking account, the court first finds
that the relationship of principal and
agent: or that of partners existed
between the parties and the plaintiff is
entitled to accounts. This is a prelimi-
nary decree, for a substantive right is
determined thereby between the par-
ties. Now when the actual amount
due has been determined, the court
passes a decree ordering the defend-
ant to pay the amount to the plaintiff.
This is the final decree.

There should be only one pre-
liminary decree in a suit to be fol-
lowed by one final decree. But a
second preliminary decree in a suit

-
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for partition is not impossible where
there are facts or circumstances
alleged to have come into existence
after the passing of the first.
(Bhartendu v. Rakub Husain, 11 A.L.J.
120). In a partnership suit, however,
where there are several preliminary
issues, the Code contemplates passing
of several preliminary decrees.

A decree may be partly pre-
liminary and partly final. In a suit for
possession of the land and mesne
profits, the court orders possession of
the land in suit in favour of the plain-
tiff, and directs an inquiry into profits.
The first part of the decree is final as
it directs delivery of possession to the
plaintiff, while the second part is pre-
liminary inasmuch as it directs an in-
quiry as to mesne profits.

Where the court finds that the

.. frame of the suit is bad, but gives

time to the plaintiffs for amending the
plaint, the finding of the court on the
frame of the suit does not amount to

a preliminary decree nor does it con-
clusively determine the rights of the
parties with regard to any of the
matters in controversy and therefore
no appeal lies against that finding.

Appeal from final decree in the
absence of an appeal from prelimi-
nary decree

Where any party aggrieved by
a preliminary decree does not appeal
from such decree within the period of
limitation allowed for appeals, he shall
be precluded from disputing its cor-
rectness in any appeal which may be
preferred from the final decree. (S.97).

The object of S.97 is to pre-
vent preliminary questions being raised
in the form of appeal after a case has
been decided on the merits. There is
unanimity of opinion in all the High
Courts that a pending appeal against
a preliminary decree does not become
infructuous by the passing of the final
decree. An appeal from a preliminary
decree can be heard, although, during
its pendency, a final decree is passed,
but is not appealed against. (Kanhaiya
Lat v. Tribeni Sahai, 6 All., 532). As
regards the point whether an appeal
can be preferred against the prelimi-
nary decree even after the final
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decree has been passed, the High
Courts of Allahabad, Madras and Patna
have consistently taken the view that
the mere fact that no appeal has been
preferred from the final decree is no
ground for not hearing the appeal
from the preliminary decree, whether
the latter appeal is filed before or
after the final decree; if the prelimi-
nary decree is set aside, the final
decree falls with it. (Kanhaiya Lal v
Tribeni Sahoi, 36 All., 532, and
Lakshmi v. Maru Devi, 37 Mad., 29).
The basis of the view is that the final
decree is dependent on the prelimi-
nary decree and that, if the latter is
set aside on, appeal, the former falls
with it. The High Court of Calcutta
at one time differed from this view.
The conflict has now been set at rest
by the Full Bench decision of that
Court in Taleb Ali v. Abdul Aziz (57
Cal. 1013) in which the view of the
Allahabad, Madras and Patna’ High
Courts has been adopted as the cor-
rect one.

Section 97, however, does not
prevent a party from filing a com-
bined appeal against both the prelimi-
nary and final decrees if the dates
permit him to do so.

The effect of the reversal of
the preliminary decree on the final

decree passed by the lower court
during the pendency of the appeal
against the preliminary decree is that
the final decree is superseded because

the final decree is in its nature
dependent and subordinate, as it is a
decree which has been passed as a
result of proceedings directed and
controlled by the preliminary decree
and based thereon. Therefore, when a
preliminary decree is set aside on
appeal, the final decree automatically
falls to the ground, whether the
appeal was brought before or after
the passing of the final decree.

It has, however, to be clearly
understood that the right to appeal
lies only from a preliminary decree
and not from a preliminary finding in
a suit. Where there is only a prelimi-
nary finding and no decree is drawn
up, there is no preliminary decree and
consequently no appeal lies under S.97
of the Code.



Questions within S.47 or S.144

The difinition of the "decree"
further includes the rejection of a plaint
and determination of any question
under S.47 or S.144. Section 47 re-
lates to execution of decrees. Every
order in execution proceedings is not
a decree. In order to fall within the
ambit of the decree, the order must
be an order determining the rights of
the parties to the execution proceed-
ings.

Section 144 deals with restitu-
tion and the determination of a ques-
tion under that section is a decree
and is as such appealable.

Appealable orders

The definition of the decree
postulates that the term "decree" shall
not include any adjudication from
which an appeal lies as an appeal
from an order. Appealable orders are
given in S.104 and 0.XLIIL, r.l, and
are discussed in Part VII of the book.
Such an adjudication which is appeal-
able as an order is not a decree.

Ord.cr of dismissal for default

The definition of the decree
finally lays down that the term
ndecree" shall not include any order
of dismissal for default. Default may
be for want of prosecution of the suit
or appeal, default of apearance or
other defaults. Such orders of dis-
missal do not fall within the definition
of the term "decree'.

Order

Section 2 (14) of the Code lays
down that "Order" means the formal
expression of any decision of a civil
court which is not a decree.

The following are some of the or-
ders which amount to a decree

(i) An order rejecting a plaint-
the definition of "decree" provides that
the rejection of a plaint shall be
deemed to be a decree; (ii) an order
dismissing a suit for non-payment of
court fee or for failure to pay addi-
tional court fee demanded (Dularin V.
Hiraman, 1954 N.L.J. 32); (i) an
order for the dismissal of an appeal
for non-payment of court fee
demanded after adjudication as 1o
classification of a suit; (iv) an order
discharging some of the defendants
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for want of cause of action; (v) an
order rejecting prayer for a final
decree for foreclosure; (vi) an order
rejecting a plaint for insufficiency of
stamp; (vii) an order discharging
defendants for failure of the plaintiffs
to furnish particulars, as it amounts
either to rejection of a plaint or dis-
missal of a suit; (viii) the decision of
a district . court on appeal that the
~court below has no jurisdiction;
(ix) where one issue is settled and the
case remanded to the lower court for
the determination of another issue;
(x) an order of abatement of a suit;
(xi) an order dismissing an application
by a legal representative to be brought
on the record; (xii) an order staying
execution of a decree; and (xiii) an
order dismissing cross objection.

The following are, however, some of
the orders which do not amount to
a decree

(i) An order refusing stay;
(ii) remand under S.151 or an order
for amendment under that section;
(iii) an order rejecting an application
for leave to sue in forma pauperis
for no suit has till then been filed;
(iv) an order refusing leave to insti-
tute a suit for accounts of a religious
endowment; (v) an order on a petition
to appoint a new member on the

committee of a religious endowment;
(vi) an order under the India Trusts
Act dismising an application for the °
removal of a trustee; (vii) an order of
an appellate court returning a memo-
randum of appeal to be presented to
the 'proper court (but an appeal lies
from an order returning plaint by the
trial court, although no second appeal
can be entertained); (viii) an order
refecting memorandum of appeal for
default in payment of court fee
(Chhotey Lal v. Gotainya A.LR. 1955
V.P, 46); (ix) an order of the District
Judge setting aside the rejection of a
plaint; (x) an order overruling a plea
against the maintainability of a suit;
(xi) decision in plaintiff's favour as to
his locus standi to sue; (xii)an order
appointing a commissioner to take
accounts; (xiii) an order directing an
execution case to be dismissed for
non-prosecution; (xiv) dismissal for
non-compliance with an order of the
court, for the plaintiff can file a fresh
suit (Mohan Lal v. Banmali, 1954




N.L.J.68); (xv) an order of the High
Court dismissing an appeal for failure
on the part of the appellant to deposit
printing charges. (Ren Vijoy Prasad
Singh v. Parmatma Nand Singh, 1945
A.LJ.73) and (xvi) an interlocutory

order in execution deciding a point of

law arising incidentally.

Decree and Order distinguished
The adjudication of a court of
law may be either decrees or orders.
The latter are subdivided into appeal-
able orders and non-appealable orders.

The essence of distinction
between a 'decree’ and an 'order’ seems
to be in the nature of the decision,
rather than in the manner of expres-

sion; for the words 'formal expression' .

appear in both definitions. The ques-
tion is one of substance whether an
adjudication is a decree or order.
(Ahmad v. Hosain, 42 L.A. 91). Both
decree and order are adjudication of a
court of law. The distinction lies
between the two in the  matter of
appeal.

In the first place, every decree
is appealable, i.e., a first appeal
invariably lies from a decree unless it

is expressly provided in the body of .

the Code or by any other law for the

time being in force. For example, it is
expressly provided in S.96 (3) that no
appeal shall lie from a decree passed
by the court with the .consent of
parties. But every order is not appeal-
able. Only these orders are appealable

‘which are specified in S.104 and

Order 43, rule 1.

. In the second place, a second.
appeal lies to the High Court in the
case of decrees if there is some ques-
tion of law involved therein. No
second appeal lies at all even in the
case of appealable orders. [S.104 (2)_7.

In the third place, a decree is
an adjudication which conclusively
determines the rights of the parties
with regard to all or any of the mat-
ters in controversy; an order may or
may not finally determine the nghts of
the - parties.

In the fourth place, adecree
may be preliminary or final, but there
is no such distinction in anorder.
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In the fifth place, a decree
originates from a suit commenced by
presentation of a plaint. An order may
not necessarily originate from a suit; it
generally arises from aproceeding com-
.menced on an application.

Another distinction was that
where the order passed in appeal was
reversed or varied, an application for
restitution did not lie under S.144,
though the court could order restitu-
tion under S.151, C.P.C. There is,
however, one distinction between the
exercise of powers under S.144 and
the exercise- of the court's inherent
jurisdiction under S.151. While S.144
is mandatory, the exercise of the power
under S.151 depends upon the discre-
tion of the court which will be used
only in the interests of justice.

And, lastly, in every suit there
is one decree unless in suits for pos-
session and mesne profits, administra-
tion or pre-emption suits, suits for
dissolution of partnership or mortgage
suits the Code permits two decrees,_

one preliminary and the other final; in
the case of a proceeding or a suit
there is no restriction as to the number
of orders that may be passed.

Decree-holder

The term "decree-holder" means
any person in whose favour a decree
has been passed or an order capable
of execution has been made. [S. 2
(3)_7. It is clear from the above defi-
nition that a person who is not a
party to the suit but in whose favour
an order capable of execution is made
i1s a decree-holder. A person is a
decree-holder only as against the
Judgment-debtors but not as against
the defendants discharged before the
decree. The term "decree-holder" is
not confined to ‘the plaintiff. Tt
denotes one in whose favour a decree
is passed. Thus in a decree for
specific performance of an agreement
being executable by the plaintiff or
the defendant, either party is a
"decree-holder."

U BA KYAING
DIRECTOR (RETIRED)
ATTORNEY GENERAL OFFICE
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INTRODUCTION TO TREATISE OF LAND
LAWS OF UNION OF MYANMAR

U HLA MYO THAN
B.Sc (AG:) M.Ag.S. (Rtd.) B.L. Advocate,

| INTRODUCTION

MYANMAR NAINGAN DAW is predominantly an agricultural country

majority of population of which is dependent upon the land. Lands are
categorised as follows:-

1. Land under cultivation.

A. Natural cultivation, (vegetation) Forests etc.

B.  Artificial (man-labour) cultivation-Rice-Paddy fields
~ C.  Cultivable but uncultivated - Follows.
D

Uncultivable but transformable to cultivable-Reclamation areas.

2, tand under non-cultivation.

A. Residential - Towns, Wards etc
B. Recreational - Football ground etc
C. Religious - Pagodas, monasteries, etc

HISTORICAL PAST |

Once upon a time MYANMAR NAINGAN DAW was governed by the
Kings and Queens, hence the lands were classified as follows:-

(36



N A. King's Lands
'B.  Servicemen's Lands
C. Peasant’s (Public) Lands. )
D. Religious Lands, Pagoda, monasteries sntes‘

After thousand of years under ngdon MYANMAR NAINGAN DAW
was annexed by The British and .after the first Anglo- Myanmar war of 1824,
RAKHINE and TANINTHARYEE territories; after Second Anglo-Myanmar war
of 1852, BAGO and AYEYAWADY territories (called Lower Myanmar at that
time) and finally after the Third Anglo-Myanmar *war of 1886, the remaining
territories (called Upper Myanmar) fell under the British rule.

‘Since -there are over 60 years (1824-1886) of time-space between the |
annexation of lower and Upper Myanmar the customary, legal and administra-
tive differences occur in between the two Myanmar's.

Hence after annexation, Upper Myanmar Lands are divided as:-

A. Hereditary (Privately owned) lands-commonly known as
' Bo-ba-paing lands
- literally-Grand -

Father's Lands. =

. B. Goverment lands

Lower Myanmar - also

A. Land under Land holders Rights - A
(that is after 12 years of incessant occupation and texation, such
right can be reserved by the occupant; not absolute ownership but
nght to "hold" under section (8) of the Lower Myanmar Town and
Vlllage Lands Act Qf 1898,

@ /
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B. Government lands.
Rights under (A's) that is public lands of above are-

(i)

(ii)
(ii)
(iv)
(v)

Right to keep under the occupant control (that is, to live, and
dwell)

Right to cultivate

Right to mortagage

Right to sell

Right to inherit

Rights under (B's) that is Government Lands of above are-

(i)

(i1)
(iii)

Right to keep under the occupant control

(that is, to live and dwell)

Right to cultivate

Right to inherit (but this right ‘does not accrue to the non-
cultivators, that is to say, only agriculturists have the priority
rights over the non-agriculturists.)

Suez cannal was opened in the year 1896 and trade between the East

and Wesi expanded, so also the population of both indegenous and immigrated

foreigners. The country is wide, the cultivabale lands are abundant but the

population was at that time very scarce. Then comes the Indians both for
cultivation and money-lending (diplomatically speaking, financing for cultivation
purposes); hence Tamils, Hindus, Orias, and, well, the historic Chetteyars. Then
the British introduced the following classes of land in addition to the existing

land forms.
(1)
(ii)
(iii)
(iv)
(v)

Land under Grant (Long and Medium Grants.)

Lease-hold lands

Temporary lease lands (for seasonal only)

New colonies (that is newly 'opened' lands)

Innundated and ‘island' lands (that is lands submerged under
river during Monsoon season, but appear when the river water
recede, found only in riverine areas of Myanmar).

(38,



Generally speaking, since Myanmar Naingan does possess (167,482,900)
acres of land with about 20 millions of population-at that time, every body who
had a dagger (or dah) can cut trees, vegetatxonal under-growths and bushes and
can settle on that clearing and claimed to be a 'landowner’. Hence the Myanmar
word of 'Da-ma-Oo-cha that is, who cut first with his 'dah' and settle there.
Some cut and clear small holding, some big plots, ‘but some who cannot cut
but some money in their hands 'buy' the already cleared lands. Hence the
division of classes of clutivators and land-owners .prevail from that time
hither to. : .

. Myanmar Namgan Daw becomes mdependent in the year 1948 and by
Section 30(1) of the them Constitutional Law of the Union of Myanmar, the
staté is the ultimate owner of all lands. Agam on the 26* of October 1953 all
lands within the Union of Myanmar were nationalised under the Lands Nation-
alisation Act of 1953. Again reinforcing under the section 18 (a) of the 1974
Constitutional Law of the Union of Socialist Republic of Myanmar, the state is

the ultimate owner of all lands and resources arising from land, water and air-
space within the country. -

Hence‘ all lands in our country fall' under one and the absolute owner-
the state-and the state only.

| IMPLEHENTATION |

-

When there is Man and Man, and Man and Land, and Land and Man,
there emerge disputes-called ‘land disputes-and these disputesare primarily settled
by arbitration between the disputants and if not successful come to the Law

Courts. Thereby enter Judges Lawyers with Land-Law Books tugged in their
.plts ’ .

In éonducting‘ a land dispute case as a lawyer, the first litmus test is,
Whether the land in dispute is a land under cultivation or non-cultxvatwn”

To elucldate -




(@) Under the Land Nationalisation Act of 1953, Secﬁon 3 (b) lands fqr-
residential purposes. are exempted from nationalisation, called
exemption lands, are non-agricultural lands,

(b) Under section 39, of the same act, formerly agricultural purposes
such as football grounds, training depots. etc. are no longer agricul-
tural lands.

The disputes arising from the above lands can be sued in the Courts of
different levels for the cases like sections 447, 426, 420 of the penal Code,
section 145 to 148 of the Crininal prodedure Code and other suits. of civil
nature as in the Transfer of Property Act, Specific Relief Act ect.

(c) All disputes arising from lands under the agricultural purpose cannot
(repeat) cannot be sued in any Courts vide Section 36 of the same
Act which states except for compensatory claimant cases and the
Directive No.8 of 1965 of the Central Court of Yangon dated the
7" August 1965.

Hence all cases of agricultural lands will be tried in the then peoples
Councils under section 66 (e) and (j) of the Law of Rights and Duties of the
people's Councils of Different levels of 1977.

. This is very serious demarcation and any law-suit which mistakenly
entertained by any of the Court are to be' dismissed summarily.

Finally one very important question.
Is land moveable or immoveable?

Cent percent of the answers will be immoveable. But there are move-
able lands called impermanent lands. The above-stated innundated and ‘island’
lands are lands which are submerged in the Monsoon Season of May to
September in river water, but emerge when the river water recedes in October
and November. These lands are geophysically and agriculturally impermanent



Lands varying in sites and sizes. When appearing, these 'moveable' lands also
belong to agricultural lands and the disputes of which cannot be tried in the
Courts but by the Peoples Councils Vide Section 66 (d) of the Law of the
Rights and Duties of the People's Councils of Different Levels of 1977 and
under. Section 16 of Tenancy Act (Rules) of 1963, utilising the special powers

given vide the letter No. 1/Balaka (9) Gagyi 70 (292) of 27" May 1970 by the
then Central Land Commitee.

Again another miraculous type of land called "Floating Lands" Curious?
No. It is in the Inlay Lake territory of Shan States. These floating lands (not
necessary called islands) can be moved rovaed, cultivable, building constructable,
can be transferred from one village track to another etc. Disputes arising from
such floating land's are so far conducted in the local arbitarial Courts.

Hla Myo Than
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Kachin Traditions and Customary Laws.2.

Trial by ordeal:-In the olden days,
trial by ordeal was frequently resorted
toin civil cases, and each party backed
his opinion by depositing stakes with
a referee. Frequently the test was
arbitrary and was carried out with the
aid of Tumsa (a priest), but sometimes
it took the form of competition be-
tween the rivals; and in one case a
long-standing dispute was decided in
favour of the party who could remain
longest with his head under water. In
this case each party had his support-
ers, who betted freely on the result.
The winners seized their stakes with
great alacrity and one exasperated loser
severely assaulted the unsuccessful liti-
gant.

[ U MIN THU (ADVOCATE). ]

There is a simple trial by ordeal,
in which both accuser and accused
have to stake something, the magni-
tude of which depends on the gravity
of the alleged offence. The stakes are
held by a referee, who wraps some

.rice in a leaf and boils it. If the rice

boils regularly and becomes soft
through, the accused is declared inno-
cent nd takes the stakes, if not, the
accuser wins. Ordeals, if not totally
extinct, are almost so.

Law:-Custom and precedent as
handed down by tradition and inter-
preted by the chief and village council
comprises the recognized law. Each
case is decided on its own merits, but
there are recognized rules to follow,
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and a generally accepted scale of pun-
ishments or compensation. The old
Mosaic code of a tooth for a tooth
and an eye for an eye does not satisfy
the Kachin sense of justice. He de-
mands at least double for the harm
done, and in most cases five teeth for
one. The general tendency is to
Squeeze out of the offending party all
that is possible. If the accused is sat-
isfied or regards it useless to resist,
the terms imposed are accepted and
peace is declared. .

But if he and his party, which
usually means his family, feel strong

enough to refuse, there is likely to be

a standing grievance, or as it is ex-
pressed, a Khar (debt), which may
lead to a feud. It is in the settlement
of these debts that the legal ingenuity
is exercised, and from which a Kachin

gets more excitement and enjoyment

than from anything else. The ordinary
cases that come up for settlement are:-

Ad{iltery, (num  shaw). Its inter-
pretation is similar to that of section
497 of the Penal code. This is a
serious, but not very common offance.
The man is always held guilty, and
under the ancestral law was killed,
unless he was able to pay a very
heavy fine. It is no use for the man
to plead that the woman made the
first advances or was a willing party.
The "elders" will sum up_the case in
accordance with the well known

- proverb, "If a Shan is at fault he must
die; in a dispute with a Kachin he
must die, if heaven is at fault the
earth is drenchcd; if the earth is at
fault it deserves to be drenched." This
means that in any case the man must
pay the penalty, or compensations to
the husband of the woman.

The compensations as a rule con-
sist ofi-

1. A large far-sounding gong.
ten spans in circumference.
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2. A long silk longyi.

3. A buffalo of 5 rains.

4. A string of valuable beads.
5

A sword with silver hilt and
silver scabbard.

In some other places, the man
has to pay double the values of the
bethrotal gifts which the husband for-
merly presented to the parents-in-law.

Rape on an unmarried woman
would be settled by a fine or compen-
sations which as a rule consist of :—

l. A far-sounding gong, ten
spans in circumference.

A buffalo of five rains.
A bolt of silk cloth.

2
3
4. A pair of bangles.
5. A big black sword.
6

A long black spear.

Rape on a married woman, under
ancestral law was death, slavery or a
very heavy fine used to be the punish-
ment. When a fine was sufficient:—

1. A bullock of 5 rains.

2. A big gong, ten spans in
circumference.

A big black sword.
a bolt of silk cloth.

A carpet, and almost any-
thing else that could be
exacted, would be demanded.

(U]

SR

Nowdays cases of this kind
usually come before the state. court.
Theft, (lagu hkar): -It is cuatomary to
fine a theif double the value of the
goods stolen. If he has robbed a chief
he may be fined five-fold. Anyone
assisting a theif, giving food and
shelter or concealing stolen goods has
also a "debt" (shat jaw hkar) to pay.
In addition to the regular fine, cattle
or hogs for sacrificing to the offended
spirits must be paid. If the offender is
poor and has nothing to pay, he may
be expelled from the village, sold as a

(44
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slave; or even killed. False charges
for the sake of extortion are treated
very much as theft, and this "debt"
(awat hkar), may lead to serious trou-
ble. A Kachin is very sensitive and
anything like an insult, a false charge
Or insinuation, is deeply resented and
may easily lead to a prolonged
quarrel ending in bloodshed.

A Loan, (hkoi shap hkar). This
Is a very general and hence not a
serious offence, but decidedly difficult
in settling. A Kachin borrowing money
or grain never thinks of the day of
payment. He regards it rather as a
gift than as a loan. He hates more
than anything else to pay taxes, a fine
or a debt, and loves above everything
else to get something for nothing.

To collect an old debt is an art
- that only a few understand. It takes
an immense amount of talking, and

incidentally a great deal of time, food
and liquor is consumed. But time is
nothing to our friend, and if he can
get his board while talking a week or
two about a two rupee debt, he feels
satisfied even if he does not succeed
in collecting the amount. He can come
again the next year and go through
the same performance. The debtor is
equally satisfied if there is another
delay, furnishing one more chance not
to pay at all.

U MIN THU (ADVOCATE)
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