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"The Embassy of Japan presents its
compliments ‘to the Ministry of Foreign
Affairs of the Union of Myanmar and, in
response to the growing request for the
Embassy’s advice regarding the procedure -
to legalize the inter-marriage between
Myanmar and Japanese citizens, has the
honour to send the following question-
naire to the Ministty. A copy of the
Ministry's Note ‘No.4401. 2/8 dated 08

* September 1997 (hereinafter to- be re-

ferred as Ministry's Note) and the text of
1954 Buddhist Women Special Marriage
Act (hereinafter to be referred as 1954
Act) are attached herewith as related docu-
ments,

1. According to the Section A (8) of
the Paragraph 3 of the Ministry's Note, a
marriage registrar, under the 1954 Act,
has the right to marry- a non-Buddhist
man and a Buddhist woman after serving-
14 days of prior notifications of the pro-
posed marriage from them. |

(a) How many marriage registrars are
there in Yangon Division? Please also
mention their respective jurisdictions.

(b) Does the marriage registrar also_have
the power to- marry the Myanmar women
of Buddhist faith and foreigners? -

‘2. According to the 1954 Act, a mar-

riage registrar should sign .in the Mar-
riage Registrar- after the bridgeroom, the
bride and two’ witnesses have signed in
the Register. On the other hand, with
reference to Section 139 of the Code of

‘Civil Procedure and the Oath Act, Mag-

istrates or Courts, or any officer or other
person whom. the Supreme Court may
appoint in this behalf, are empowered to
administer the oath or the affidavit to the
deponent.

—

(@) In the case of the oath or affidavit
of marriage between a Myanmar citizen
of any faith and a foreigner, who has the
power to administer the oath or affidavit
of marriage? A marriage registrar or a
Magistrate or the Court?’ - .-

~

(b) Please explain legal procedures for
inter-marriage between a Myanmar woman
of non-Buddhist faith and a foreigner, or
a Myanmar man of Buddhist faith and a
foreigner, or a Myanmar man of non-
Buddhist faith and a foreigner.

* The following are the answers to
Questions submitted by the Embassy of
Japan. - : :

- .-
.
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(b)

(a)

(b)

Under section 3 (1) of the Bud-
dhist Women's Special Marrtage
and Succession Act, all Head-
mans (now Chairmen of Wards/
Village Tracts Peace and Deve-
lopment Councils) are Regis-
trars of Marriages. Their juris-
dictions extend to their respec-
tive Wards/Village Tracts.

A Registrar of Marriage has
the authority, under the Bud-
dhist Women's Special Marriage
and Succession Act, to marry a
Myanmar Buddhist Woman and
a non-Buddhist man irrespec-
tive of his nationality.

In the case of any affidavit
under the Civil Procedure Code
any Court or Magistrate or any
officer or other person whom
the Supreme Court may appoint
in this behalf may administer
the oath to the deponent. A
marriage registrar is not em-

- powered to administer the oath

or the affidavit under the Civil
Procedure Code.

The legal procedure for inter-

marriage between:—

(i) a Myanmar woman of
non-Buddhist faith and a
foreigner is if they are of
the same faith, then, ac-
cording to their customary
laws or their relevant laws;

(i) a Myanmar man of Bud-
dhist faith and a foreigner
is, if they are of the same
faith, then, according to
the Myanmar Customary
Law;

a Mvanmar man of non-
Buddhist faith and a for-
eigner is, if they are of
the same faith, then, ac-
cording to their Custom-
ary Law;

(iii)

(iv) - parties who are not of the
same faith is according to
the Special Marriage Act,
1872.

The Embassy of the Republic ot
Italy presents its compliment to the Min-
istry of Foreign Affairs of the Union of
Myanmar and has the honour to inform
that the Italian Ministry of Foreign
Affairs, in order to provide it's citizens
with correct information regarding mar-
riage between Italian citizens and various
nationalities, has requested the Embassy

‘to approach the competent Myanmar

Authorities to” obtain the following infor-
mation:

- What are the required_ fulfil-
ments and documents if a for-
eigner would like to get mar-
ried with a Myanmar citizen?

- Do the Myanmar Authorities
require a no objection for the
marriage celebration?
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- Is:a marriage in an Embassy/
Consulate between a foreigner
and a Myanmar citizen allowed
by the Myanmar Authorities and
is it valid according to the
legal system of Myanmar?

- Do the Myanmar Authorities
issue a 1o objection to their
citizen for the marriage?

The following are the information
provided by the Supreme Court to the
questions submitted by the Embassy of
i Italy.

1. The required fulfilments and docu-
ments for a foreigner to marry a Myanmar
citizen depend upon the professed religion
i of the parties:—

It the bride-to-be is a Buddhist
Myanmar woman, the provisions
of the Buddhist Women's Spe-
cial Marriage and Succession
Act, 1954 will apply;

(a)

(b) If the parties are of the same
faith, the provisions of the
relevant customary law will

apply;

If the parties are not of the
same faith, the provisions of
the Special Marriage Act, 1872
will apply.

(©)

2. The Myanmar authorities do not
require a no objection for the marriage
celebration.

& .
]

3. A marriage solemnized in an Em-
bassy/Consulate between a foreigner and
a Myanmar citizen is allowed and is also
valid if it is performed in accordance
with the relevant law (s).

4. Myanmar authorities do not issue 70
objection to their citizen for the purpose
of marriage.
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JUDICIAL JOURNAL
'ENGLISH SECTION



The State Peace and Development Council
The Judiciary Law, 2000
(The State Peace and Development Council Law No. 5 /2000)

The 11th. Waning of Nayone, 1362 M.E.
(27th June, 2000)

The State Peace and Development Concil hereby enacts the. following
Law:— o

Ch_a‘.pter I
Title and ‘Commencement

1. (a) This Law shall be called the Judiciary Law, 2000.

(b) The provision contained in section 3 of this-Law shall come into
force from 8th July, 1999.:With the exception of the provision
contained in the said section 3, the remaining provisions shall come

~into force from the date on which this Law is enacted.

~ Chapter I ‘
Judicial Principles

2. The admiﬁist_ration of justice shall be based up;)n the following
principles:— ' : -

(@) administering justice independently according to law; :

~.'(b)  protecting and safeguarding the interests of the people and aiding in

the restoration of law and order and regional peace and 'ti'an’quillity;

(c) - educating the people ‘to understand arid -abide by the. law and
cultivating in.the people the habit of dbiding by the law;

(d) working within the framework of-law for ‘the settlement of cases;



-:-:-:-:-:-:-.-:-:-:-.-:-:-.

(e) dispensing justice in open court unless otherwise prohibited by law:
(f)  guaranteeing in all cases the right of defence and the right of appeal
under the law;

(g) aiming at reforming moral character in meting out punishment to
offenders.

Chapter III
Formation and Seat of the Supreme Court

3. The State Peace and Development Council shall constitute the Supreme
Court with 1 Chief Justice, 2 Deputy Chief Justices and from a minimum of 7
Judges to a maximum of 12 Judges.

4. The Supreme Court shall sit in Yangon and Mandalay respectively.
Provided that, if necessary, it may sit at any other appropriate place.

Chapter IV
Jurisdiction of the Supreme Court

5.  The jurisdiction of the Supreme Court shall be as follows:—
(a) adjudicating on original criminal and civil cases;
(b) adjudicating on a case transferred to it by its own decision;

(¢) adjudicating on transfer of a case from any Court to any other
Court;

(d) adjudicating on an appeal case against any judgment, order and
decision passed by the State or Divisional Court;

(e) adjudicating on a revision case.against any judgment, order and
decision passed by any Court;

(f) confirming death sentence passed by the State or Divisional Court
or the District Court and adjudicating on an appeal case against the

death sentence;

5
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(g) examining any judgment, order and decision of any Court, which is
not in conformity with the law and altering or setting aside as may
be necessary:

(h) examining any order and decision which is not in conformity with
the law relating to the legal rights of a citizen and altering or setting
aside as may be necessary;

(i) . adjudicating on an admiralty case:
(j))  adjudicating on cases within its jurisdiction under any existing law.

Chapter V
Powers of the Supreme Court

1 6.  The Supreme Court shall supervise the respective Courts.

7. A case finally and conclusively adjudicated by the Supreme Court exercis-
ing its original jurisdiction or a case finally and conclusively adjudicated by the
Supreme Court on the final and conclusive decision of any Court may, 6n being
admitted for special appeal by the Special Bench in accordance with the
procedures, be heard and adjudicated again by the Special Appellate Bench
consisting a total of 3 Judges including the Chief Justice, the Deputy Chief
Justice and a Judge of the Supreme Court or a total of 3 Judges including the
Chief Justice and 2 Judges of the Supreme Court or a total of 3 Judges
including the Deputy Chief Justice and 2 Judges of the Supreme Court.

\
8.  With the exception of a cdse adjudicated by the Special Appellate Bench.
in any case adjudicated by the Supreme Court if the Chief Justice is of the
opinion that any substantial question has arisen in the interest of the public he

may cause such question to be heard and adjudicated again by the Special
Appellate Bench. :

9. The Supreme Court may. in exercising its jurisdiction. hear and adjudicate

on cases by a single Judge or by a bench consisting of more than one Judge
as determined by the Chief Justice. -



10. The Supreme Court may direct that cases in the State or Divisional
Courts, the District Courts and the Township Courts be heard and adjudicated
by a bench consisting of more than one Judge.

11. The Supreme Court shall prescribe as may be appropriate the jurisdiction
of the State or Divisional Courts, the District Courts and the Township Courts
for enabling adjudication on criminal and civil cases.

Chapter VI
Formation of the State or Divisional Courts,
the District Courts and the Township Courts

12. The Supreme Court shall form the State or Divisional Courts, the District
Courts and the Township Courts.

13. The Supreme Court shall appoint Judicial Officers and confer upon them
appropriate judicial powers to act as Judges at the State or Divisional Courts,
the District Courts and the Township Courts and prescribe their functions and
duties.

Chapter VII
Jurisdiction and Powers of Courts

14. The jurisdictioh of the Stae or Divisional Courts, the District Courts and
the Township Courts are as follows:—

(a) adjudicating on original civil cases:

(b) adjudicating on original criminal cases;

(c) adjudicating under any law.
15. The State or Divisional Court may adjudicate on appeal or revision case
against any judgment, order and decision passed by the District Court.




16. The State or Divisional Court may:—

(a) within its State or Division, adjudicate on a case transferred to it by
its own decision;

(b) within its State or Division, adjudicate on the transfer of case from
any Court to any other Court.

17.  The State or Divisional Court may, in exercising its jurisdiction. adjudicate
on cases by a single Judge or by a bench consisting of more than one Judge
as determined by the State or Divisional Judge in accordance with the directive
of the Supreme Court.

18. The District Court may adjudicate on appeal or revision case against any
Jjudgementprder and decision passed by the Township Court.

19.  The District Court may:—

(a)  within its District, adjudicate on a case transferred to it by its own
decision;

(b)  within its District, adjudicate on the transfer of case from any Court
to any other Court.

20. The District Court may, in exercising its jurisdiction, adjudicate on cases
by a single Judge or by a bench consisting of more than one Judge as

determined by the District Judge in accordance with the directive of the
Supreme Court.

21. The Township Court may, in exercising its Jurisdiction, adjudicate on cases
by a single Judge or by a bench consisting of more than one Judge as

determined by the Township Judge in accordance with the ' directive of the
Supreme Court. e

‘ k-



. Chapter VIII
AU " Miscellaneous

22. The Special Appellate Bench constituted under section 7 of this Law shall

proceed to hear and adjudicate on cases admitted for special appeal by the
Special Bench of the Supreme Court.

23. After coming into force of this Law,tlrebriginal case, appeal case, revision
case and applications shall be adjudicated by the Courts having jurisdiction in
accordance with the provisions of this Law.

24. The Judges shall proceed to hear and adjudicate on cases pending in the
- respective Courts

25. The-Chief Justice, the Deputy Chief Justices, the Judges of the Supreme

Court; the Judges of the State or Divisional Court .and the Judges of the

District Court may, if necessary, inspect prisons, yebet camps and police lock-

ups for enabling convicted persons. and those under detention to enjoy rights to

wh1¢h they are entitled to in accordance with law and relatmg to the proceed-
d for preventmg undue delay in the trial of cases.

26. The Supreme Court may form service personnel as may be necessary for
the Supreme -Court and' the respective Courts.

27. The Supreme Court may issue such rules, procedures orders notifica-
" tioms, dlrectxves and manuals as may be necessary.

28. The Judiciary Law (The State Law and Order Restoranon Council Law
No. 2/88) is hereby repealed.

Sd /- Than Shwe
Senior General
Chairman
The .State Peace and Development Council




The State Peace and Development Council
The Law Amending the Code of Civil Procedure
(The'State Peace and Development Council Law No. 6/ 2000),

The 12th Waxing Day of Waso 1362 M.E.
( 12th_ July, 2000) -

The State Peace and Development Concil hereby enacts the following
Law:— ‘

1. This Law shall be called the Law Amending the Code of Civil
Procedure. ‘

. ﬁ ’ ' . .. .
2. After the expression "The High Court" contained in sub-section (1) of
section 24 of the Code of C1v11 Procedure the expression "or the State or
Divisional Court" shall be mserted

3. The expression "bne thousand kyats" contained in sub-secnon (2) of
section 35 A of the Code of Civil Procedure shall be substituted by the
expression "kyats 100, ,000."

4, Section 56 of the Code of Civil Procedure shall be deleted.
5. In sub-section (1) of section 100 of the Code of Civil Procédufe:——

(a) the expressnon "any Court subordinate to the High Court" shall be
subsntuted by the expression "the State or Divisional Court."
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(b) the expression "in a suit relating to immoveable property or to any
right or interest in immoveable property. and in any other suit where
the amount or value of the subject-matter of the original suit
exceeds kyats 500." shall be substituted by the expression "in-a suit
where the amount or value of the subject-matter of the original suit
exceeds kyats 2,000,000."

6. Section 102 of the Code of Civil Procedure shall be substituted as

follows:—

"102. No second appeal shall lie from the decree passed in appeal
where the amount or value of the subject-matter of the original suit does
not exceed kyats 2.000,000."

7 The expression "where such order is made by a Court (not being the
High Court) in the exercise of appellate jurisdiction. then to the High Court"
contained in section-106 of the Code of Civil Procedure shall be substituted by
the expression "where such order is made by the District Court or the State or
Divisional Court in the exercise of appellate jurisdiction. then to the immediate
higher ourt."
8. (a) Afier every expression "the High Court" contained in section 115 of
the Code of Civil Procedure the expression "or the State or

Divisional Court or the District Court" shall be inserted.

(b) In section 115 of the Code of Civil Procedure the following proviso

shall be inserted:—
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"Provided that this provision shall not apply to the record of
any case which has been decided by any Court in the exercise of its

revisional jurisdiction or its apellate jurisdicii‘on."

9. After the expression "The evidence of the witnesses in attendance"
contained in Order XVIII, Rule 4 of the Code of Civil Procedure the
expression "which the Judge thinks necessary" shall be inserted.

10.  The expression "The Judge shall, if necessary, correct the deposition and
sign it." contained in Order XVIII, Rule 5 of the Code of Civil Procedure shall
be substituted by the expression "The evidence so taken shall be read over to
the Witness, and. if he admits it to be correct, shall be signed by him on every
page, and the Judge shall, if necessary, correct the same and sign At Aaess

11. The expression "may proceed" contained in Order XVIII, Rule 15 (1)
of the Code of Civil Procedure shall be substituted by the expression "shall
proceed."

12.  Every expression "kyats 100" contained in Order XXXIII, Rule 1 of the
Code of Civil Procedure shall be substituted by the expression "kyats 50.000."

Sd /- Than Shwe
Senior General
Chairman
The State Peace and Development Council
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MYANMAR CiJSTOMARY LAW
AND
CULTURE
BY |

PROF. DR. TIN AUNG AYE

JUSTICE OF THE SUPREME COURT .

Date. August 2000.

Yangon
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MYANMARYCUSTOMARY§TAWJAND JCULTURE!

‘Prof. Dr.' Tin Aung Aye |
. Justice-of the Supreme Court

FAMILY, COMMUNITY AND STATE

1. Since primeval times, MAN is living in groups, clans or races in
association with his fellowmen . According to Greek Philosophy, '"Man is social
animal. Man cannot live alone.” Naturally, man and woman live together as
husband and wife and formed a family. The family is the origin of a village
community or the origin of a State.

SOCIETY, SOCIAL RULES AND CULTURE

2. In a society, social customs and social rules i.e. the Rules of
Conduct are to be laid down, governing the social relationship between the
members. The individual members have to learn and obey those rules and adjust
themselves to that social environment. Amidst that social environment MAN
has created both material and non-material things. Those social rules or rules
of conduct and those things material #nd non-material, knowledge and technique
of doing things are handed down from generation to generation. That total sum
of human creations and the organised result of group experience up to the
present time means "CULTURE." -

3 Culture is a social* heritage by which a new generation lives and
maintains. Culture, in fact, is co-extensive with human life—and is both cause
and effect of the qualities of life. Therefore. culture reflects and signifies the
value of social life of a community or a NATION. In other words, the national
culture is the chief corner-stone of the LAND or the LAND MA a o
Nations. And it solely represents the national character and natiolf]l:l ig:::t]i:t,y.lhlet
also arouses the national spirit. We, Myanmar people, should always bear in-
mind the classic "SAYING" of Myanmar, i.e. ""A State cannot stand without
LAW. So also, a Nation, no longer can stand without their own culture! We
have o preserve our culture. It is a great shield to defend our State
Sovereagnly and to protect our Nation, in the time of facing the Current
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International Problems, i.e. GLOBALIZATION ctc. We firmly believe that
"Time will bear out the TRUTH."

CULTURE AND CIVILIZATION

4. According to the interpretation of the world famous sociologist,
CULTURE consists of two aspects — the material and the non-material. By
material it is meant concrete objects. such as dwelling places, articles of
clothing, utensils, tools and devices. and concrete presentations of ideas such as
books and paintings. Non-material things include ideas. concepts, techniques
behind those objects, modes of thinking and acting. values and emotional

reactions, and in general, the abstract creation of MAN such as language and
literature, science, law and religion.

5: Sociologists use the term "culture'" to denote the ideas and
techniques behind the concrete objects. and "cultural equipment' to mean the
objects themselves. Some authorities distinguish between "culture" and "civi-
lization", the former as concrete objects and techniques, and the latter as
abstract achievements.

6. According to Websters New World Dictionary, the term "culture"
and '"civilization' are defined as follows:—

"Culture'" : (a) the ideas, customs, skills, arts etc. of a people
or group, thatare transferred, communicated, or
passing along, as in or to succeeding generation:

(b) such ideas, customs, etc., of a particular people
or group in particular period: Civilization:

""Civilization" : the total culture of a particular people, nation.
period, etc.

CLASSIFICATION OF CULTURE

7. The world sociologists, anthropologists, including historians and
geologists studied about CULTURE. i.e. human culture. One of the authorities
classified "culture' and divided it into nine categories. They are as follows:—

®
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(1)
(2)

Speech : -
Material Traits -

Art -

ourn e e

languages, writing system.

food habits, shelter, trans
portation and travel, dress,
utensils, tools, weapons, occupa-
tions and industries.

carving, painting, drawing,
music, etc.

Mythology and Scientific Knowledge.

Religious Practices -

Family and Social System -

ritualistic forms, treatment of
the sick, treatment of the dead.

the forms of marriage, methods
of reckoning  relationship,
inheritance. social control, sports
and games.

(7) Property - real and personal. standards of
: value and exchange, trade.
(8) Government - - political forms. judicial and
legal precedure.
(9) War.
8. By studying the subject—Philosophy and Art, we will find another

way of classification. An authoritative author from that specialised field divides
"culture' into three categories, namely, the inductive, the aesthetic and the

control.

(1) INDUCTIVE - all bodies of l\nowledge that are
derived and all devices that are tested by
including such material objects as tools. machines,

(@)

inductively
practice or experience.
and various

utilitarian objects, and such non-material things as crafts, skills,
techniques, logic and scientific knowledge and method.

AESTHETIC - material objects as works of art and the
symbols and vestments of ritual, and such non- material things

(14



. S md JUDICIA “

as’ forms ‘of creatlon conventions ol SOCldl intercourse and -
aesthetic aspects of fine arts.

(3) CONTROL -~ things that exercise a control or influence
over the group members, including such material things as
patriotic emblems, the insignia of authority, -and other coercive-

- objects or symbols, and such non-material things as wages,
moral standards, religious sanctions and the laws..

9. This - short presentation- is the collections or extractions from the
world-wide University Social Science Subject-texts. As indeed, we can call this
as "Integrated Cultural Studies." Such studies are now very popular at the
foreign Universities and research centres. It shows. the value of CULTURE and
the important role of CULTURE AND LAW in the social life of a NATION
or NATIONS. Taking this opportunity, my view is that "Family and Culture",
"Culture and Law', "Law and State' are interdependent, indispensable, and
integrated solid force of the social life of a Nation, which resembles the "body
and mind" of a human being.

)

TRADITION, CUSTOM AND MYANMAR CUSTOMARY LAW

10. In the primitive village community or society, folk-ways and mores
play an important role, and govern the relations between the individuals. In
civilised States, those mores are translated into laws. To be effective, laws must
be in conformity with the px:evallmg mores (popular habits_and traditions) or
else they are deemed to fail. However, passing of laws against certain practices
can be effective, when the mores underlying those practices are in the process
of disintegration, that is to say, when con$iderable number of people no longer
hold them or are ambivalent about them. Thus, the reluctant ones are compelled
to accept a new legal‘ way.
1. As aforesald every nation has its own socxal ‘cultural and custom-
ary characters. Countries draw up their laws in accordance with the customs,
culture, religion etc. Ever since the olden-days of the Myanmar Kings, from the
Bagan period to that of the Konebaung Dynasty, the Courts at different levels
were constituted to administer Justlce, ‘both civil and criminal, and the legal
framewoik was established in the light of existing social norms and standards.

. -,-._‘, ,
i
.
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12. Burmese Customary Law, i.e. Myanmar Customary Law, i.e. Myanmar
Personal Law, ie. Native Law or Own Law of Myanmar were composed of
three components: : : '

(1) DHAMMATHATS : Corpus jurist of Myaimar Customary

@)

(3)

traditions and conventions and ratio decidendi of eminent
judges and learned personne| in their decisions or writings,
collected and consolidated over the past centuries.
(@) The Dhammathats are composed of Legal Rules and -
. Legal Principles relating to Marriage, Divorce, Parti-
tion, Succession, Inheritance and Adoption etc. Those
Legal Rules and Principles are founded on "egalitarian
Family Rights" relating to equality under law. ‘Con-
cerning with the Property Rights, Successional Rights
and Parental Rights and Duties, there is no discrimina-
tion between husband and wife or between sons and
daughters, which are solely based ori natural justice and
“humanitarian legal principles of Myanmar.

(b) In respect of the Dhammathats, there are a total of iié:?S

documents including 57 Pittakas, 16 Dhammathats
Lingars, 82 Rulings, 10 Dhammathats precedents and 10
Dhammathats branches in the "History of Pittaka Taw",
written by authoritative author, Minister U Yan, who is
-an expert and great scholar in Buddhist and classic
literature. During the reigns of King Mindon (1853-1878),
Chief Minister .of Justice, H.E. Kinwon-Mingyi U Kaung's
34 and 36 volumes of consolidated Dhammathars are
_very popular and the said Dhammathar principles are
still being applied by the present day Courts of the.
Union of Myanmar, without interruption.

YAZATHATS : The King's Royal Edicts and Ordinances. The

Yazathats are composed of the King's commands and Criminal -
Laws for prevalence of law and order, security and peace. In
the olden days especially, Criminal Law includes High Treason,
Murder- Dacoity, Robbery and Theft etc, L
PHYATTONS : Judicial precedent passed by Courts, Benches
and the King's Hluttaw. ‘ _ .
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THE ROLE OF MYANMAR CUSTOMARY I AW IN THE FAMILY OF
NATIONS

13.

Since thousand of years, Myanmar Customary Law i.e. Family Law
or Personal

Law of Myanmar was written and coditied, not like British
COMMON LAW: it took part in the CODE LAW FAMILY by standing on it's
f)wn legal system. By studying the world ancient legal history, the Dhammathats
1.e. the Family Law of Myanmar was contemporary with the Roman Law of
Roman Empire. If so, the enforcement of law followed by Dhammathats in
Myanmar judicial system was earlier than the enforcement of law followed by
the French Code or the German Code or the Italian Code in the respective
States of the judicial system of Europe.

14. During the reigns of King Mindon (1853-78) and King Thibaw
(1878-85). the last two kings of Konebaung Dynasty, the Criminal Department
and the Legislative Department were formed. And thence. the Laws, Rules and
Orders including over 130 Laws were enacted and enforced, in accord with the
modern jurisprudence, which were necessary instruments, to build a modern
_ Constitutional Monarchy. :

15 During the reigns of the last two Myanmar kings, before the
annexation of Upper Myanmar by’ the British. the then Myanmar Judicial
System was pervasively and thoroughly overhauled and reformed to suit the
C(.)ndilions of the 19" century. The Penal Code (India Act XLV, 1860). the
Evidence Act (India Act 1, 1872). the Code of Criminal Procedure (India Act
V, 1898) and the Code of Civil Procedure (India Act V., 1908) etc. were

introduced and enforced in Myanmar Judiciary. Before the enactment of the
Government of Burma Act, 1935, Burma (Myanmar) was a part of India.

16. The operation of 'Yazathat" and statute laws of Myanmar kings
faded gradually after the first Anglo-Burmese War ( 1824-2_6) and the second
Anglo-Burmese War (1852-53) and ceased totally after the l}nrd Anglo-Burmese
War (1885-86). However, the Myanmar Customary Law ie. the soul of the
Family Law of the land, including the said. Phammmhars were flpplled by the
courts of the colonial period. Even the British Judges of th.I'-Ilgh Co.urt and
Justices of the Privy Council (Full Be_nch) nevei rpfide a decision ggamst the
Rules of Dammathats, concerning_,_w;th the Partition & Succession Cases,
among the Myanmar Buddhist families.
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Ji7e In the year 1914, the first world war broke-out and ended in the
year 1918. The League of Nations and it's International Institutions were
formed. When the second world war (1942-45) broke-out, the functions am'i the
organization of the League of Nations was defunct, and the new International
Organization i.e. the United Nations was formed, by adopting the Charter of
the United Nations and the Universal Declaration of Human Rights. On 4"
January 1948, Myanmar regained her Independence and soon after became the
member of the U.N. Organization.

18. The Economic and Social Council is one of the principal Organs
of the United Nations. Under that Council. the Social Committee and the
Commission on Status of Women were formed by the second general meeting

of U.N., which was held in January 1948. The tasks and functions of the said
commmittee and commission are as follows:—

(1) to study the status of women in Private Law i.e. Family
Law of the Questionnaire on the Legal Status and Treatment
of Women in the World;

(2) to study the Property Rights. Parental Rights and Duties, and
the Rights on Domicile and Residence of married women:

(3) to study the effect of Inheritance Laws on the status of

women i.e. inheritance rights or successional rights among the
family of Nations;

(4) to.put a report to the principle organ of the U.N., by taking
a decision in the meeting with the draft resolutions,

19. After studying the statutory matrimonial regimes. which were
enforced in many countries, the Economic and Social Council adopted the
Resolution 547 1 (XVIII), dated 12-7-54. [We can find in the yearbook of the
UN. 1954.] It is as follows:—

1Y

i "The Economic and Social Council,

AR . . . L ge s

id  Considering that the equality of rights of Spouses during marriage
X v L . < =

and at its dissolution has been proclaimed in the Universal Decla-

ration of Human Rights,

(18



ap et oo f o B E RN

T

~ Believing that the statutory matrimonial regimes in many countries
are incompatible with this principle, some of them depriving the
wife during marriage of her at the dissolution of marriage of her

share in property in the acquisition of which she has participated
either directly or indirectly,

Recommends that member States should take all necessary steps to
eliminate such discriminatory provisions from their legislation, and
draws their attention to the desirability of separation of the property
belonging to the spouses at the time of marriage and either for the
separation of property acquired during marriage or for common
ownership of property acquired by both spouses during marriage,
such community property to be administered jointly by the spouses;
and in either case, on dissolution of marriage property acquired

during marriage would be divided equally between them or
their heirs."

20. According to Myanmar Customary Law i.e. the Family Law of
Myanmar, the property (movable or immovable) concerning with the family, is
owned equally between the spouses or their heirs. Successive accepted legal
Rules of Myanmar Dhammathats relating to property of a Myanmar Buddhist
family, the husband and wife are "TENANTS-IN-COMMON" not "JOINT-

TENANTS". Egalitarian Family Rights can be seen only in Myanmar Cus-
tomary Law.

21. In Myanmar, divorce cannot be obtained easily. But, both spouse
have the right to claim for judicial separation at the court by showing sufficient
cause. On a divorce taking place between a Myanmar Buddhist couple, the
children of the marriage are bound by the arrangements the parents choose to
make. The parents i.e. husband and wife have an unfettered discretion to decide
how their property shall be divided and with whom the children shall live.

2 In Myanmar, the inherent right to life of the children has been ensured
and enforced by Law since 1860. The sections 312 to318 of the Penal Code
prohibit illegal abortion , miscarriage and prevent the child heinz born alive (or) to
cause it to die after birth. Because, we believe that the E1ibryo or Neonate is
also an alive child of the parent, who is still living in tie mother's womb. In our



traditional and social system, the mother is solely responsible for giving birth to
a child and to ensure it is safe and sound.

23. In Myanmar Customary Law and Myanmar Society adoption also
plays an important role. The Myanmar Buddhist can adopt a child according to
the KITTIMA adoption Act. Adoption is an institution of Myanmar Customary
Law and is known as:—the Kittima is the full adoption of a son or daughter
with the intention that the child shall inherit." Such kind of legal standard
can be seen only in Myanmar Customary Law. '

24. Concerning with the Equality of the Parental Authority, Resolu-
tion 1207 (XLII), as recommended by Social Committee, E /4365, adopted
unanimously by the U.N. Economic and Social Council on 29 May 1967. (See
yearbook of the U.N. 1967). Itis as follows:—

£ The Economic and Social Council,

£2 Considering that the principle of equality of rights for men and
women is solemnly proclaimed in the Charter of the United
Nations and in the Universal Declaration of Human Rights, and
in the International Covenants on Human Rights,

E2 Calling section II of its resolution 587 D (XX) of 3 August:1955

on equality as between parents in the exercise of rights and duties
with respect to their children,

EQ Welcoming the generally discernible trend in many legal systems .
towards a sharing on a basis of equality of the parental authority,

1. Recommends that Governments of Member States take all
possible measures to ensure equality between men and women
in the exercise of parental rights and duties;

2. Recommends the following principles for ensuring such equal-
ity, taking account of the special characteristics of legislation .
in different countries and bearing in mind that in all cases the
interest of the children shall be paramount: -

(@) Women shall have equal rights and duties with men in
respect to guardianship of their ‘minor children and the

20
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exercise of parental authority over them, including care,
custody, education and maintenance:

(b) Both spouses -shall have equal rights and duties with
regard to the administration of property of their minor
children, with the legal limitations necessary to ensure as
far as possible that it is administered in the intergst of°
the children;

(c) The interest of the children shall be the paramount
consideration in proceedings regarding custody of chi' iren
in the event of divorce, annulment of marriage or ,udi-
cial separation;

(d) No discrimination shall be made between men and women
with regard to decisions regarding custody of children
and guardianship or other parental rights in the event of
divorce, annulment of marriage or judicial separation."

255 In Myanmar, according to Dhammathats principles and the Child
Law, 1993, parents are equally responsible for care, custody, education and
maintenance of their children. We firmly believe that physical, intellectual and
moral development of children depend on their being brought up by the parents.
Parent means both mother and father, and they are equally responsible in their
family matters. In our religion, Buddhism, the "Mingala Sutta" points out the
reciprocal duties of the parents and children:

"Matapitu Upatthanum, Puttadarassa Sangaho,

a Nakula Ca Kammanta, Etan Mingala Mutta Man."

It means, to maintain father énd mother, to support wife and children
and earn One's livelihood peacefully. It is the highest blessing. ("Mingala" can
be destroyed or abolished all sort of evildeeds.)

In Myanmar social life, the reciprocal duties of jather and mother,
husband and wife, parents and children are also pointed out in the "Singalovada




Sutta”. You can study more, to get a
clearer and broader vision by studying the
Buddhist literature which will enlighten
you for the moral, social and legal values
in the desirable family life of Myanmar.

26. Although in a divorce the

general Rule of Dhammathat is that the

daughter lives with the mother and the

son with tae father, the custody of the :
child depends on the decision of the present day Court according to the best
interest of the child. As regards the father's liability to maintain his children,
whether legitimate or illegitimate, so long as they are unable to maintain
themselves, such a right to maintenance can be attained by civil as well as
criminal action against the father. (See the judicial decisions of Supreme Courts
of Union of Myanmar). :

2.7 Concerning with the Inheritance Rights of Women, Resolution
884 DI (XXXIV), as recommended by Social Committee, E /3672, adopted by

- the U.N. Economic and Social Council on 16 July 1962. (See yearbook of the
U.N. 1962). It is as follows:— '

=< "The Economic and Social Council,

= Considering that the principle of equality of rights for men and

women is solemnly proclaimed in the Charter of the United Na-
tions,

== Recalling its resolution 504 D (XVI) of 23 July 1953 concerning the
application of this principle to the status of Women in private Law,

£ Nothing that, in the legal systems of many countries, inheritance
rights of women, in intestate as well as in testame ;

ntary succession,
are not equal to those of men,

-‘
B

=d Nothing that, in some systems, the law deprives women of all
inheritance rights. while in other systems the share of a women is

22
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a fraction of the share of a male heir in the same degree of
relationship,

== Nothing also that, in some systems, the male heir is always
preferred to the female in the order of succession, and that in some
countries the inheritance rights and the capacity of women to make
a will, to accept or refuse an inheritance or to be administrators or
executors of estates, are affected by marriage in.a manner incompatible
with the principle of equality of spouse,

&3 Nothing further that, in some legal systems, the interest of the

widow in the estate either smaller than that of the widower, or is
affected by Spemal restrictions,

B

Recommends that Governments of State Members. of the United
Nations and members of the specialized agencies take all possible
measures to ensure equality of inheritance rights of men and
women by providing that men and women, in the same degree of
relationship to the deceased, shall be entitled to equal shares in the
estate and shall have equal rank in the order of succession, and by
providing further that the inheritance rights and the capacity of
women to make a will, to accept or refuse an inheritance and to
be administrators or executors of estates shall not be affected by

marriage and that the interest of the widow in the estate shall be
equal to that of the widower."

28. In Myanmar, as mentioned in
12 (1) (a), the Legal Rules of
Dhammathats are founded on "egalitar-
ian Family Rights'" relating to equality
under law. So, concerning with the Suc-
cession and Inheritance Rights, there is
no discrimination between husband and
wife or between sons and daughters or
between heirs who are in the same
degree of relationship to the deceased.
They are entitled to equal shares in
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the estate, as prescribed in the order of succession. The equality of inheritance
rights of men and women of the Buddhist family were established anc? thc}se
Rules and Legal Customs have existed since Myanmar emerged as a Nation ie.
thousand of years ago.

29. Furthermore, concerning with the Succession and Inheritance, ac-
cording to Myanmar Dhammathats in Myanmar society,” inheritance of the
children is also a VESTED RIGHT and no one can undermine or abolish it.
No one of the Myanmar Buddhist couple can dispose of his/her property by
making a "WILL", not like Succession Act or Inheritance Laws of western
world or Family Laws of other religions of the world. So, when Myanmar
Buddhist parents die, their ancestral property descends to their heirs automati-
cally. So also, when the husband dies, all the movable and immovable property
descend to his wife and vice versa. Because, the property of Myanmar Buddhist
Family is Tenants-in-common. Those are the special, significant characteristics

of Myanmar Customary Law i.e. Family Law of Myanmar among the Family of
Nations.

CONCLUSION

30. In conclusion, Myanmar took part in ‘active and leading role to
achieve the equality of partition, succession and inheritance rights of men and
women by adopting the above mentioned Resolutions by the U.N. and its
Institutions. Besides. it can be said that the principle and legal norms of the
Myanmar Customary Law played the vital role to conclude those Resolutions.
So, those who love the egalitarian Family Rights should preserve the Myanmar
Customary Law based on Myanmar culture and endeavour to implement it
widely and broadly among the family of Nations. :

Prof. Dr. Tin Aung Aye

Justice of the Supreme Court
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< . _ o ¥ by U Tin Aye
. o L N B Dircctor General
Good aﬁemOOn, : . Supreme Court.

My senior officials, Colleagues and Ladies and Gentlemen.

Thank you to allow me for addressing speech in this reading session. We
all are here to participate in the first readmg sessxon on "Intellectual Property
Problems and International Law".

I want to express my sole aim and ob_]ect for this reading session in
English Language. The aim and object is to get more experiences to our young
judicial officers. As you know, Myanmar being a member country of ASEAN
and market - oriented economy policy, it has more wider relations with other

countries abroad in political, economical and social affairs and also-in judicial -

affairs with the norms of International wise.

We, as the Supreme Court personnel ,have more dealings with ASEAN
member countries in our Myanmar and also in foreign countries in the matters
-such -as below : -

-  affairs in relation to the LL.O

- affairs in rélation. fo the Law of Narcotic and Psychotroplc Substances

- affairs in relation to- the Transnational Crimes

So, we are now preparing to get experiences -how to handle the Seminars,
Conferences .and. Workshops in internal level as a host atry or how to
participate in these in foreign.countries. == .

Today, we make ‘the very first session of paper reading on intellectual
Property Problems and lnternatlonal Law" as the first step to get in the
ﬁeld that I have mentioned above.

- 1 invite you all to participate.in discussing on the paper and I hope we
shall meet” our destiny what we want. In this case,I do hope the fruitful
discussions from my Senior Officials U Soe Myint, U Ba Han, U Ba Than and
U Ba Than Aung. Then 1 hope also from my colleagues Director U Tin Win
and Deputy Divisional Judge U Kyaw Linn who have recently went to Manila
as Myanmar delegation members on this subject matters.

And also U Htin Zaw, Divisional Judge had v1s1ted to ane1 Darusalem
on the same matters. : .

Thank you all again for gathermg here and participating in this reading session.

i_/
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by U Hang Za Thawn

Deputy Director
International Affairs Unit

It is a happy occasion, a proud moment for all of us and also a great
honour and privilege for me to be given the opportunity to chair this session.

With the implemantation of the new set up of the Supreme Court,a new
unit called the International Affairs Unit was added and presently it is function--
ing with 12 officers including me as the head. And we given the task of
organizing this session.

As we enter the new millennium, the Y2K ,we are faced with problems,
conflicts, contests and discords which are more complex and confusing than
ever before. And some of these are born together with new discoveries and
advances in technologies, which all come from the human mind, the human
intellect. And these creations of the human mind is called intellectual property.
This property also need protection like other properties. And the infringement
of this properties causes litigations which ended up in Courts of Law.

So for this occasion we choose the subject which we hope is a most
suitable one for the present challenges that we face today. The topic is
"Intellectual Property Problems and International Law"'.

The speaker for this afternoon is Daw Thi Thi Qo. She graduated from
the University of Yangon with a Master of Law degree in 1997 and began her
service here a few months ago with nine other colleagues. She will be
presenting a summary of her thesis on the same topic.

After her presentation, I urge the participants to take part in the
discussion.

Thank you.

28
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Intellectual Property Problems and International Law is to promote the
protection of intellectual property throughout. the world through cooperation
among states and where appropriate in collaboration with any other interna-
tional organization and to ensure adniinistrative cooperation among the intellec-
tual property Unions. a

Intellectual property cbmprises of two main branches :

Industrial Property, Chiefly in Inventions Trademarks, Industrial Designs,
and Appellations of Origin, and ; L -

Copyright, chiefly in literary, musical artistic," photographic and audio-
visual works.

¢+ Countries have laws to protect intellectual property for two main
reasons, related to each other, one is to give statutory expression to the moral
and economic rights of creators in their creations and of the public in access
to those. creations, in accordance with the Universal Declaration of Human
Rights. The other is to promote as a deliberate act of government policy,
creativity and the dissemination and application of its results and to encourage
fair trading. This contributes to economic and social development.

The laws of a country relating to industrial property are generally
concerned only with acts accomplished or committed in the country itself.
Consequently, a -patent, a trademark registration, or the registratio‘n"of an
industrial desin, is effective only in the country where the government office
affected the grant. or the registration. It is not effective in other countries. |
Therefore, if the owner of a patent, a trademark or a design desires protection
in several countries, such protection must be obtained in each of them separtely.

The subject matter of copy right is usually described as "literary and
* artistic works" that is original creation in the fields of literature ‘and arts. The
form in which such works are expressed may be words, symbols, music,

picture, three dimensional objects, or. combinations there of as in the case of an
opera or a motion picture.

A copyright is an exclusive right to reproduce an original work of
authorship fixed in any tangible medium of expression; to prepare derivative
works based upon the original work, and to perform or display the work in the
case of musical, dramatic, choreographic and .sculptural works,

)
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Copyright protection does not extend to any idea, procedure, process,
system, method of operation, concept, principle or discovery, regardless of the
form in which it is described, explained or embodied. A  copyright protects the
form of the expression, rather than the subject matter. For example, you might
copyright your written description of how an authomobile works, this copyr{ght
would prevent others from copying your description without your permission.
But it would not prevent others from writing their own descriptions of how an

automobile works. In general, it may be said thereis no copyright in news itself,
but only in its presentation.

Copyrig(ht is based on the premise that no property is more peculiarly
the individual's than the products of his or her mind. Copyright is an, assertion -
in law that writers and artists have the right to ownership in their works. They
are entitled to protection against unauthorized use of their work-as. well as a
share in any earnings from its use by the public.

Copyright, and in some-countries other laws, also provide protection for
another set of, interests, which have come to be called the moral right's of
authors, these involve such questions as the right to claim authorship and
respect for the essential character or integrity of the work.

But more than that, the rewards that copyright assures the individual
creator of artistic, scientific and litérary works provides a stimulus to creativity
fror ‘which all society benefits. In promulgating copyright laws, legislators have
recognized the needs of society for access to knowledge. They have therefore
attempted to find a balance between the essentially conflicting needs of society
for knowlédge and learning and the rights of the individual creator.

The subject matter of copyright is usually described as "literary and
artistic works" that is original creations in the fields of literature and arts. The
form in which such works are expressed may by woids, symbols, music,
pictures, three-dimensional objects, or combinations thereof (as in.the case of
an opera or a motion picture) practically all national copyright laws provide for
the protection of the following types of works, artistic works, photographic
works, audiovisual works (formerly mainly called “motion pictures” or
" cinematographic work." ’

Many c0pyrighi laws also protect “computer programs" and "works of
applied art” ( artistic jewelleries, Lamps, wallpaper. furniture, etc.)

f”.v@



In certain countries, mainly in tountries with common law legal.tradi'w_
tions, the notion "copyright" has a wider meaning and, in addition to literary
and artistic works, also extends to "sound récordings";(phonograms,. w!)ether
disks or tapes). "broadcasts” and ‘typographical arrangements of publications.

As regards the number of literary and artistic works created world wide,
it is difficult to make a precise estimate. However, the information available
indicates that at present around 10,000,000 books/ titles are published and sbm_e-
5,000 feature films are produced in a year, and the number 'of copies . of
phonograms Sold per year presently is more than 2,500 million.

It is important to note that the laws of many countries do not limit the
type or form of work because authors are continuing to invent new ways of
expressing themselves. : ’ :

The test for the originality of a work is usually two-pronged. First, the
work of authorship must originate from the author, in the sense that it must
have actually been independently created by the author and not copied from
other works. Secondly, the work must contain a sufficient amount of originality. -
So as to be more than trivial variation over pre-existing works.

To be copyrightable, a work must be fixed in a tangible medium of
expression. A work is "fixed" when its embodiment in a tangible medium is
sufficiently permanent or stable as to permit it to be perceived, reproduce or
otherwise communicated for a period of time that is not transitory.- The means, .
manner or medium of fixation is irrelevant. | o

As with all business related activities, economic play a large role in the
determination of whether to protect intellectual property. Companies must weigh
the potential value of an intellectual property right against both the probability
of realizing that value and the costs of securing, enforcing and rhaintainihg that

right.

potential value of exclusive or other rights, assignments or licenses"érosslicenses;.
enforcement against infringers, and-as collateral for securin _

g ﬁnancirig.
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There is very little international law- governing -intellectual . property
~However, there is a remarkable amount of transnational uniformity, which
results from treaties and international conventions. These treaties and coventions
usually oblige ‘member countries to provide and to extend the protection for the
benefit -of foreign nationals.’

In the field of Intellectual Property or nelghbonng rights, WIPO admin-
isters the followmg Umon or Conventions.

(1) The Beme Union,. .
(2) the Rome Convention, of October 26, 1961 for the protection of

performers, producers of phonograms ‘and broadcastmg organiza-

. tions.

(3) the Geneva Cenvention of October 29, 1971, for the protection of
producers of phonograms against unauthorized duphcatlon of their
phonograms :

- (4) the Brussels Conventxon of May 21, 1979, relating to the distri-
" bution of programme carrying signals transmitted by satellite.

World @itellectual Property Organization is responsible, jointly with
UNESCO, for the administration of the madrid Multilateral “Convention, of
December 13, 1979, for the avoidance of double taxation of copyright royalties.

- The Universal Copyright Covention of 1952, revised in 1971, contains
provrslons concerning its coex1stence with the Berne Convention.

Under the Trade-Related Aspects of Intellectual Property Rights (TRIPS)
agreement, member countries are obhged to rewrite natlonal laws to make them
conform to internationally ‘agreed norms for the protection of paténts, trade-
marks, copynghts, industrial desrgns, trade secrets, and ‘intergrated circuits.

Our country, the Umon of Myanmar gained her independence in 1948
and became a member of the United Nations in 1948. Before her independence,
and under the British rule, we could say that she followed: the system of
practices of the British. But since mdependence she has her own government
and laws.

‘As a free and independent Natio_n, and encouraging market-oriented
“economic system-under the State Law and Order Restoration Council Govern-
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ment it Would be advisible that she become a member Of. the World
Intellectual Property Organization (WIPO) so as to enjoy the benifits of the
protection of the WIPO as all other Nations.

The incription on the cupola in the WIPO Headquaters Building in
Geneva which states -

* Human genius is the source of all works of art and inventions.
% These works are the guarantee of a life worthy of men.

And I am very sure that the Myanmar people have all the obility of
creativity. And very soon would need the protection of the WIPO for the
inventions and cerations that would surely be achieved by our people.

The World Trade Organization (WTO) Agreement on Trade - Related
Aspects of Intellectual Property Rights (TRIPS) recognizes that widely varying
standards in the protection and enforcement of intellectual property rights and
the lack of multilateral disciplines dealing with international trade in counterfeit
goods have been a growing sources of tension in international economic
relations.

- Therefore, it seeks to ensure that adequate standards of intellectual
property protection exist in all member countries. taking as a starting point the
substantive obligations of the main pre-existing conventions of the WIPO
namely. the Paris Convention and the Berne Convention. It adds a significant
number of new or higher standards where the existing conventions, were silent
or thought inadequate.

With respect to copyright, the agreement ensures that computer pro-
grammes will be protected as literary works under the Berne Convention and
cutlines how data bases should be protected.

To conclude with, we may fairly say that the development of interna-
tional trade can be adversely affected if the standards adopted by countries to
protect intellectual property rights vary widely from country to country.
Furthermore, the ineffective enforcement of such right can encovurage trade in
counterfeit and pirated goods. The WTO Agreement on TRIPS. the;efore, lays
down minimum standards for the protection of intellectual property rights as
well as the remedies for their enforcement. It is hoped that states ﬁ;lly Eomply
with these standards for the protection of literary and artistic property.

(34
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DiScussion

by U Soe Nyunt,
Director, Civil Justice Department,

Supreme Court.

Mr. Chairman, Director General of Supreme Court,

Distinguished guests and Participants,

It is a great pleasure and an honour for me to discuss, offer supplements
and suggestions on 'Intellectual Property Problems and International Law’
presented by Daw Thi Thi Oo, staff officer, international affairs unit of the

Supreme Court.

Mr. Chairman, _
The paper has been preéented in two parts by the presenter. The first
part deals with the definition and meaning of intellectual property. In the second
part, the presenter focussed on international law governing intellectual property.
The first part mentions two main branches of intellectual property, that
is industrial property and .copyright. Although the presenter describes briefly
about industrial property, copyright is stated in detail.
Concerning the second part of the paper I concur absolutely with the
statement 'There is very little international law governing intellectual property".
However. I'd like to add some points in the blank the presenter has left.
The presenter believe that the Myanmar péople have all the ability of creativity
and very soon nced the protection of the WIPO for the inventions and
creations. But she fails to mention the existing Laws of Myanmar that provide

for the protection of the intellectual . operty.

- - #®



Mr. Chairman,

Reflecting on the paper presented by Daw Thi Thi Oo, I take the
opportunity to explore the Myanmar Laws’ concerning with the protection and
enforcement of intellectual property rights.
| As a matter of fact. there are existing relevant Laws in Myanmar that
can be enforceable on Imelleciua.[ Property Rights. These laws "are-

(a) The M-;anmar Copyright Act.

(b) The Myanmar Merchandise Marks Act.

(¢) The Myanmar. Patents and Designs (Emergency ‘Provisions Act)

I don't think these laws are' complete and in tune with the changing
situation and development in the miarket - oriented economy. But doubtless to
* say that infringements on the intellectual property rights in Myanmar ca;1 be
remedied under these existing laws. | '

However, I'd like to add up in my discussion that Myanmar Laws should
be studied in comparison with those of other countries and then mbdi‘ﬁed as
necessary. Nevertheless, since the Union of Myanmar has been striving for
proper evolution of the market-oriented economic System, specific law regarding
the intellectual property right is really necessary.

For ensuring the investment in the country and its overall development.

the protection of intellectual property rights has been given attention by the
State Authorities,

Mr. Chairman,

To sum up the discussion. the paper is quite compact zind concise with
the exception -of the points I've just stated above.

Thank you
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SR DiScussion

by U Kyaw Win, Director, |
_Criminal Justice Department,
The Supreme Court. -

Question 1. Is there any intellectual property problem in Myanmar?

Answer : There may be a lot of problems concerning
intellectual properties. in Myanmar. But as cases were not filed
at the courts we cannot give exact ﬁgures. It may be that the
organization or asiayones concerned. such as the music asiayones
etc. solved the problems. For example, a few years ago. there
was a dispute concerning the authorship of the well known
song "Hmone Shwe Yi". between the person who u.pn.eanted
the estate of the late Win Oo and another COmposer.

Question II.  Myanmar is not a member country of WIPO, What benefits
will it gain m}gy becoming a member country?
Aqaswer : It is time that Myanmar is not a member country of WIPU,

yet. All our neighbouring countries have already, become one.
But Myanmar is a founding member country of WTO, (World
Trade Organization). So it is a signatory to the TRIPS (Trade-
Related Aspects of Intellectual Property Rights) Agreement. So
we are obliged to honor the agreement.
WIPO. unlike other intergovernmental organizations or
< specialized agencies of the UN, is largely self-financed. It has
an annual budget of over 35 million Swiss Francs. Most of the
income is derived from registration of patents, trademarks efc.,
and so it is not a burden to its members. rich or poor. By
becoming a member country with a nominal fee Myanmar can
and will get assistance from WIPO for revision of our
national legislation, for education and training programs for
officials, i.e., for human and material resources.

Another notable benifit is when multinational corpo-
rations look for countries to make investments, the protection
of intellectual . property is one, of the most important criteria
that influenced their choice.
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By U Kyaw Lin, -
Additional Divisional Judge,

Yangon Division

Your esteem and honourable Chairman, Director General, Directors.
Deputy Directors, Divisional Judge and Additional Divissional Judges and
observers;—

After becoming a member of ASEAN and World Trade Organization
(WTO), Union of Myanmar has the rights and obligations prescribed for its
members. Under the agreement between the World Intellectual Property Organi-
zation and the World Trade Organization concluded in Geneva in 1995,
Myanmar as other members of the (WTQ), has been obliged to abide by and
implement the provissions of the agreements “or Trade-Related Aspects of
Intellectual Property Rights (ie, TRIPS Agreement). 7

Therefore although Myanmar is not yet a .member to the (WIPO)
organization, and also in order to get the rights and to carry out the obligations
laid down by that organization, we have to study thoroughly and make ourselves
acquainted with all the agreements, conventions and treaties which have been
made between the member countries and the said organization.

According to (TRIPS) Agreement executed in 1995, as a member
country of ASEAN, we have to carry out the implementetion of the aims and
obligations ‘of the said Agreement by the end of December, 2005 “Therefore in
the mean time we may have to draft the required laws and proceedures for the
proteétior} of (IPRS) in line with the provissions of the TRIPS Agreement, We
may also ‘have to errect specific (IP) courts as in other member states, and to

train the Judges. technicians a e siall 3 '
: . g | . nd departmental official} to get experienced hands .
in connection with this subject.



During the last WIPO ASEAN SUB-REGIONAL COLLOQUIUM on

the. enforcement of (IPRS) in the context of the (TRIPS) Agreement held in
Maniia between Octobet 27. to 29 -in 1999, we failed to mention some

_outstandmo cases m ouf counh:y report, actually litigated and adjudicated in the -
various- levels of fhe courts; - because we had not enough time to collect these_

datas. It also con51sted ofa dlscussmn on some case studies in that colloquium.
So I also like to -suggest tq your honourable Chairrhan - that in spite of
) mentioning and explaining the theories and our Country's Laws only, we also
ought to. express some of our interesting and outstanding cases in order to form

a good report And that's all whrch I lxke to suggest to your honourable
Chalrman '

Thank &ou.
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by U Htin Zaw, = . =
Additional Divisional Judge,

Yangon Division

Mr. Chairman, :

I'm U Htin Zaw, Additional Divisional Judge from Yangon Divisional
Court. : |

Here, may I add to the discussion a little bit about the intellectual
property system and its enforcement.

In Myanmar, there is no specific law in intellectual property. But there
are some existing laws on or relating intellectual property. They are:—

(a) The Penal Code; R

(b) The Myanmar Merchandise Marks Act;

(¢) The Registration Act;

(d) The Specific Relief Act: ,

(¢) The Myanmar Patents and Designs ‘(Emergency Provisions) Act:

(f) The Myanmar Copyright Act;

(g) The Sea Customs Act:

(h) The Television and Video Law: and

(i) The Computer Science Development Law. :

The then State Law and Order Restoration Council assigned duty to the
office of the Attormey-General to draft new law on intellectual property.
Accordingly, the Attorney General's office has finished drafting new laws on
Patents, Industrial Designs. Trademarks and copy rights. But up till now, they
are not promulgated yet.

As you all know, we have no special I.P. Court. In spite of the lack
of Special Court for intellectual property, the plaintiff may seek two remedies in
the case of infringement of trademarks or copyright: instituting criminal proceed-
ing: and bringing a civil action for damages and an injunction against the
infringer at the relevant State or Divisional Courts, District Courts, Township

Courts, which are subordinate to the Supreme Court, subject to their precuniary
and local jusisdiction.

Dispite the vacuam created by the lack o
laws, it is obvious that responsibilities shouldered

f modern intellectual property
by our judges, who undertake
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' original criminal and civil cases have
orcement ‘of intellectual property rights.

_ tge main duty of gdj-uﬁicating 0
become Important for the_ tisk "of er;'l'}‘

Since we have no specific /IP. procedural law, we have to follow the

procedurfi-ﬁprovidgd in _the’ existing -general laws, such-as Criminal Procedure
COd?,-‘ClVIl Procedure Code and Evidence Act. o |

. But in ottier ‘countries, morstly in Europe, England, Germany and ‘in

W

Easten Countries, like Thiland and- Singapore, they have established special LP.

Cog;ts and enacted- special LP. procedural laws. I've learned from them that
their pragfice in trying L.P. cases, special LP. Judge are appointed and they are
experts, in .the domain of intellectiual property, mostly scientists, apart from

ordinary legal professionals. But -in someé countries the judges are of 'legal -

professionals and the court- appoints. a court - LP. expert for ‘obtaining expert
opinion on LP. matters. S S o ,

. - Expert's opinions are especially useful in cases in which “the subject
matter or issue before the court is beyound-the range of common experience or
common knowledge or when special study of a subject or special training or
special knowledge therein-is necessary e.g. where the subject matter involves
intellectual property in general and patent, copyright and industrial designs in
particular. Experts give evidence about experiments which they have carried out
for the purpose of giving evidence in a. particular case. Expert witnesses have
the advantage of a particular skill or training. This enables them not only to

“form opinions and to draw inferences from observed facts, but also to identify

facts which may be obscure or invisible to a lay witness. The expert must, as

a preliminary issue give evidence of his qualification to enable the court to * -

consider his opinion evidence. The expert must give reasons for his -opinion. '.He'
may rely on extrinsi¢c materials.to support his opinion. Experts should not give
conclusions on matters which are eminently matters for the court to decide.
There are.very few LP. case ‘which have been brought before 'our'courts,,
The main reason for scarcity of cases'is_that: the ‘persons cohcerned .with su‘ch -
dispute are settled amicably. by qego’ti_atigns or copcgl}anons; sometimes with
the intervention of certain influential peisons or _bodtes}, such as __l{teracy 'arfd
Journalist Organization, Motion Picture QrgamzatxoP, Music Ofgarpzauon, :I'habm
(Arts Performing) Organization and Arfist and Artisans Organization. _Fogwex?_ers :

is a distinctive ‘personal trait of most of our Myanmar people.

1
LI

- . Thank you.
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by.U:Hang Za Thawn

Y

‘Thank yon;Daw Thi Thi Oo for your prese.ntation and answers to ;he
questions. 1 know first hand that you had only two .days to type, proof-read,
copied, st'apled, distribute, and to rehearse. And I also know the differences
between reading at your own desk or reading before an audience, ‘or reading
in your native language or using a foreign one. All in all it is a very
commendable performance. a ‘ S -

-

Before concluding, 1 want to express my thanks. to the Honourable
Director Géneral for his vision, guidance, encouragement and support and to all
the esteemed Directors, Advisors and participants for their interests, comments
aiid questions which all make this program a success. b

.1 'would also like to express my thanks to my colleagues for supptmihg
me in every way. - ‘

In conclusion, I would like to assure you that this in only a test run and
when we became more experienced we will go before bigger audiences. -

Now in my capacity as the chairperson of this: Paper Reading Session, |
I pronounced that this session has come to a successful conclusion.

1 o . . ~

7

~

Co Thank you everyone.
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RrheNdoctrinefogRes Judicatay

U Ba Kyaing
Director (Retired)

Attorney General Office

(a) The doctrine of res-judicata which is embodied in S.11 of C.P.C is
aimed at superfluous and is really one of convenience and not of absolute
Justice. Stated in simple form the doctrine states where there has been an
executable judgement between the parties, the rule of res-judicata will prevent
a fresh suit between them for the same relief. The rule is based partly on the
maxim of Roman Jurisprudence 'interest republicae ut sit fine litium'-it concerns
the state that there should be end to law suite and partly on the maxim 'nemo
de 1 bis vexari pro unact eadem causa'-no man should be vexed twice over the
same cause of action. These two principles on which the whole doctrine is
based are very important. But for this rule there would be no end to litigation
and no security for any person: the rights of the persons would be involved
to endless confusion and great injustice done under the cover of the law. In the
same way if there is no such rule a person shall be vexed over so many times
for the same cause of action. That is how, it has been observed by Sir
Lawrence Jenkins in Sheoparsad Singh v. Ramandar Prasad Singh A.LR.
1916 P.C. 78 "the rule while founded on ancient precedent, is dictated by a
wisdom which is for all time."

(b) The rule of res judicata as enanciated in S.11 of the Code of Civil
Procedure reads thus-

"No court shall try any suit or issue in which the matter directly and
substantially in issue has been directly and substantially in issue in a former suit
between the same parties. or between parties under whom they or any of them
claim, litigating under the same title, in a court competent to try such
subsequent suit or the suit or the suit in which such issue has been
subsequently raised, and has been heard and finally decided by such court."

The expression "former suit" means a previous decided suit.

In order that S.11 may apply te any particular case the following
conditions are necessary -

1. The matter directly and substantially in issue in the subsequent
suit must have been directly and substantially in issue in the former suit.

(43)



In order to constitute a matter as res-judicata it is not enough that the °
matter was in issue in the former suit. It is further necessary that it mu§t .have
been in issue directly and substantially. A matter is not said to be in issue
directly and substantially unless it is alleged by one party. and denied or
admitted either expressly or by implication by other. (Expl III S.11)

The matter directly and substantially in issued may either be actually as
issue or constructively in issue, and both the matters constitute res-judicata
if the same were in issue in the former suit and is also in issue in subsequent
suit. : - .

. 2. The former suit must have been between the same parties or
between parties under whom they or any of them claim. S

The condition is baseed on the principle that judgment and decrees bind :
only parties and privies. T

3. The parties /must have been litigating under the same title in the
former suit. '

- . -

The expression "same title" means the same capacity. Thus a suit
brought by a person to recover possession from a stranger of ‘'math property—-
claiming it has heir of the deceased Mahant is no bad to a suit by him as
manager of the math if the first suit is dismissed on his failure to produce a
certificate of succession to establish his heirship, as the two suits arise under
different capacities.

4. The court trying the former suit must have been a court‘

competent to try the subsequent suits on the suits in which such issue is
subsequently raised. ‘

It should be noted that the competency as used in this condition relates
both to the pecuniary jurisdiction and subject matter, which must be concurrent.
Again in deciding the competency of former court regard must be had to the. :

jurisdiction of that court at the date o. former suit and not to its jurisdiction .
at the date of subsequent suit. ’

5. The matter in issue in the subsequent suit must have been heard
and finally decided in the first.suit. :

The condition requires that there should be final decision in the former
suit. Further the decision must have been on merits and so the matter cannot

pe -he.ard and ﬁnally decided when the former suit was dismissed for want of
Jjurisdiction or on a technical mistake. ' »
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Essentials of Res-judicata:- The essentials for the aplicability of the
general principles of res -judicata are well brought out in the following
observations' of Sir William De Grey .in the leading case of the Duchese of
Kingstone: - o -

"From .thé variety of cases relative to the judgment being given in

evidence in-civil suits, these two deductions seem to - follow as generally true.

First that judgment of a court of .concurrent jurisdiction, directly speaking on

the point, is as a plea, a bar, or as. evidence, conclusive between ‘the same
parties, upon.the same matter, directly in question in ariother court ..."

o, - This it is clear that it is essential that the former judgment must be:-
-~ " (1) that of a court of competent jurisdiction, S

(2) directly speaking .upon the matter in question in the subsequent

suit, and

(3) between the same parties. A.LR. 1942'Nag.10‘i (108). in order that

@
@3

~ section 11 may apply to any particular case the following conditions

are necessary:- - ” :

(1)

| ).

F et

The matter di_re‘ctl'y and substantially in issue in the subsequent
suit*must have been directly and substantially in issue in the
former suit.. ' '

.The former suit must have been between the same parties or
. between: paities ‘under whom they or any of them claim.

Such parties must have been litigating under the same title in
the former suit, - .

The court trying the former suit must have been a court
competent to try the subsequent suit or the suit in which
such issue is subsequently raised.

Such matter -in. issue in’ the subsequent suit must have been
heard and finally decided in the first suit,

Illustration .

A sues B for maintenanqe for certain years on the basis of .a main-
tenance deed in his favour. The:suit is dismissed on the ground that the

document is ineffectual as between the parties and did not bind the estate in -

dispute. A again sues B for maintenance for other yéars based on the same
document. The suit is barréd as the issue to the binding nature of the
document as between the parties was directly as well substantially in issue in

- the previous: suit.



Res_judicata operates as bar to the trial of a subsequent suit. The'l bar
of res_judicata is not morely confined to the decision itself, but extfal}ds to all
facts involved in it as necessary steps or ground work for the c.iec;snon. S.11
not only bars the trial of an issue but also the trial of a suit in whxf:h the ma‘lttep
directly ‘and substantially in issue had already been agitated upon in a previous
suit. The law of res-judicata does not compel the court trying the l:'slter suit
to hold the -previous decision to be correct. It merely estops the parties from
providing that it is incorrect. ]

Where the right claimed in the subsequent suit is different from that in
the former suit, and is claimed under a different title, the subsequent suit is not
barred as res-judicata. '

The question whether any matter might and ought to have been made
a ground of defence or attack in & previous suit must depend upon the fact of
each case, and one important test, whether. the matters in the two suits are so
dissimilar that their union might lead to confusion. The matter involved in a suit
for ejectment is essentially different from that involved in a suit for redemption.
In the first place. where a person sues to eject. and the defendant as the
mortgage is sued as holding the property as security. for the debt. Secondly in
a suit for redemption he sues as an owner of the property. where he sues to
redeem, he sues as an owner of an interest in it. namely, the equity of
redemption, no question of title to the property is necessarily involved, because
if the mortage set up by the plaintiff is proved and alive, the mortgagee cannot
deny the mortagaor's title but must allow him to redeeni and sue him separately
on- the question -of title. Nor can the mortgagor dispiite his own right to
mortgage. If the mortgage is not proved, the suit fails independently of the’
question of title. Therefore A's suit is maintainable, Mahomed Ibrahim v.
Seikh Hanifa, 35 Bombay 507. b ‘

Decree against minor:- A dccree passed against a minor properly
represented is binding upon -him; but a decree against a minor not properly
represented in the suit is a nullity and the rule of res_judicata does not épply. '
A minor has substantive right to file suit.for setting aside decree on ground . of
guardian's gross ‘hegligence. (1940) All.456. A decree against a minor can,
however, be attacked in a separate suiton the ground of the gross negligence

of the guardian or if the defence which might and ought to have been taken
by guardian is not taken. S
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| Tha-Byai-U Leigh Maung.

It is no exaggeration to say that international law has been defided or
disregarded by many of the world's foremost jurists and legal commentators.
However. rules of international law as a system of law exist. The ‘most strong
‘and pursuasive argument for the existence of the rules of international law is
that- members of the international community commonly recognize that there
exists a body of rules of international law which they must obey. When a state,
invaded another state, the great inafority of states ‘regarded such action unlawful

or llleual not merely immoral "or unacceptable It does reﬂect accurately the
practical realmes of mtematlonal life.

, What other evndences' are there of this law hablt"

| (a)

Intematlonal law is practised in the offices almost e every day
Foreign offices have legal departments whose duties are to advise

~ on international law questions and to assist in the draﬁng of

(@

international agreements and so on.and so forth. .

‘National law courts. are frequently concerned with substanswe ques-

tions of international law as in case of marnage between .a native

“woman- and a forexgner

.The states when they do somethmg -of whatsoever- which is

" ~aganist ¢ Tules of international law do not -claim that the rules of

(dy

i mtemattonal law do not bind them. Rather, they would some how

say thexr actions are _ jusitifiable under the rules of international

law, giving one reason or another to support',_thetr claims.

.. The overwhelming majority of international rules are obeyed by

states. That is not to say there exists no occassions, when the rules
of mtematxonal law. are ignored- or flouted. The occassions when

" statés; dnsregarded their obligations are but a small fracnon of the

©)

occassions on’ which: they are obeyed.

It-i ts a functlon of all legal systems to resolve dlsputed questions of
fact and law: Internatlonal law has to do this. . However, it sorne-

.-_V
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- times failed. That is no reason to. doubt its existence as a system
of law. Rather, it suggests development of it. .

'What is intermational law ? : . e

International law comprises a system of rules and principles that gévern
the international relations between sovereign states. The rules of international -
law are created primarily by states for states. Rules of international law cover
almost every facet of international activities. There are rules regulating the use
of the sea, outer space and Antarctica. There are rules governing communica-
tions, postal services, the carriage of goods and passéngc_ars by air_and the
transfer of money. . :
' International law is a primary tool for the conduct of international trade.

It is also concerned with nationality, extradition and the use of armed force. In

short, there is very little that is done in the international arena that is not
regulated by international law. It is the vital mechanism without which an
increasingly interdependant world could not- function. ; -

It is one of the factors which a state or government consider before
deciding whether to embark on a particular course of action. In fact. in most
cases, .legal consideration will prevail, but it is perfectly possible that a state
may decide to forfeit legality in favour of self-interest or expediency. There is
nothing surprising in this, and it is a feature of. the behaviour of ‘every legal
person. in every legal system. If it were not so, there would be, for example,
no theft and no muder in the world. , -

The sources of International Law o o |

-Every legal system must have some criteria by which laws are recog-
nised. It must, in other words, have reasonably clear sources of law. Generally,
speaking, these sources of law are either 'law creating' or 'law identifying". Law
creating process is generally known as 'formal source' and 'law identifying
process' 'material source'. ‘ ’ '

In national law, the passage of a law through parliament is the primary
mean by which a law is Created. In this sense, parliament is the formal source
of national: laws. Even though international law does not possess formal



Material sources. on the other hand. are not concerned with the formal
act of law creation. Material source of international law is concerned with the
substance and content of legal obligations. They are law identifying. In other

words, the function of formal source is to create law and the function of °

material source is to identify the substance and content of the obligations,
whif:h become law. In this sense . state practices. judicial decisions, the writings
of jurists and resolutions of the United Nations General Assembly are all
material sources, for they indicate what states’ obligations actually are.

The sources of international law are reflected in Article 38 of. the
statite of the International Court of Justiced. This provides that:

The court, whose function is to decide in accordance with international
law such disputes as-are submitted to it, shall apply,

(a) international conventions ... e

(b) international custom ...

(c) the general principles of law ...

(d) Judical decisions and the teachings of the most highly qualified
publicists of various nations ...

Although Art.38 is expressed in terms of the functions of the Interna-

tional Court of Justice and does not refer to sources of international law, it is

generally regarded as a complete statement of the sources of international law.

The effectiveness of international law

The great majority of the rules of international law are followed by
almost all the states. It is normal to obey international law. International law is
based on common self-interest and necessity. Today. the international society is
more . .er-dependant than ever. The volume of.inter-state activities is at its
highest. International law is needed in order to ensure a stable and orderly
so‘(#:imy‘ It is in every state's interest to abide by the rules of international law
for they lay down orderly and predictable principles for the conduct of
internations. “elations. For example, the allocation of the scarce resources of the
high seats and ocean floor is achieved smoothly and equitably through rules of
in;ernational law of the sea. Thus. a major reason why international law is
effective is that it provides a stable and authoritative negime for the conduct of
international relations.

The second reason for its effectiveness is human psychology. The
principles governing the activities of a society become a law-an obligation to
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- obey, when they are accepted by its members. It is the case wnh
international law as in national law. The law takes the place of truth all of its
own. For example, if a state is presented with a choice of action, one whu.:,hl
is legal and one which is illegal, it is a very hard task for the state to act. in
- violation of the internation law. There is a psychological barrier against breaking
international law. If it does embark upon breaking international law, this action
will be' * branded . as unlawful or illegal. by the international
commu:'lity. These words are more powerful and harsh criticism than the words.
‘immogal’ or unacceptable. The psychological force of international rules as a’
system of law is a reason in itsef why international law is effective.

The weakness of international law

It is a mistake to think that international law is perfect. There are still
rooms to reform and enhance. This can be achieved only by states themselves.
The development of international law depends much on the political will of the
sovereign states. The United Nations and other international organizations,
especially, International Law Commission, may propose changes in internatonal
law or its procedures. ‘ .

The chief weakness of international -law is its lack of corrective institu-
tions present in ordinary law. Unlike ordinary law, there is no formal legislative
body, nc compulsory court and no police force. The International Law does not
operate in the systematic manner we know. This is not a serious defect. The
International: Law still works. However, there will always still be some difficul-
ties, if some states are perceived to be able.to violate the law with impunity.
Again, the absence of a central organization responsible for law creation may
be a disadvantage when there is a need to formulate new rules, as in law of "~
sea, when there is a rapid change as in international communication, when -delay -
means detriment of all concerned as in territorial disputes. e

Another weakness is its lack of certainty. International Law is- not an
‘adversarial' system of law. Many, of its rules have evolved from the practice of
states' and often these do ‘not stipulate rigid obligations. Flexible and open-
ended rules create lack of certainty. It seems that many of the disputes between.
states occur because the rules of International Law governing their conduct is.
not clear, rather than that one state is deliberately behaving illégally . For
example, the lack of certainty of the deep sea bed is likely to cause disphte
well into the twenty first century. ' -

—
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