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JUDICIAL JOURNAL
ENGLISH SECTION



U Ki;n . Kaung

When the British Imperialist come to South East Asia they intro-
duced statutory laws on the basis of British Common Law System.When
the Imperialist expanded their sphere of influence to Myanmar. they
extended the law originally promulgated in India and Hierarchy of Indian
Courts were formed in Myanmar . After the annexation of Myanmar by
the British Government , Civil Courts and Criminal Courts were formed
and the Code of Criminal Procedure and the Code of Civil Procedure,
the Indian Penal Code and all sorts of Civil Laws were introduced and
extended throughout the country .

‘Myanmar . as in the time of British Colonial stage received from
India both the Codes and the Judicial Interpretation and thus received the
British Common Law some what second hand . Legislation for Myanmar
was done in India for several decades, and by the time [ ceislative
Powers passed to councils in ‘Myanmar the import of the Codcs und
judicial prinpiclcs from India was completed , and it was left to the
highest courts in the country to harmonize as best as they could lih

imported laws and the indigenous laws and customs .
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As India and Myanmar- had been in the stage of British Colonial
countries . derivation from common laws such as the Civil Procedure
* Code , Criminal Procedure Code . the Indian Penal Code , the Contract

Act, the Law of Torts, the Negotiable Instruments Act, Maxims of
Equity, the Contempts of Courts Act etc . were enacted . .

Now, Let us go to the British Common Law System .

The British Common Law is the customary law of the British . It
came into being in England largely as the result of the activity of the
Royal Courts of Justice afterthe Norman conquest .. It grew out of~
customs which . although originally of Local force and varying in the
several districts of England , became united by the accient of a procedure
being - adopted whereby the Judges of the Queen's Berich toured on
“circuit” throughout the. country administering justice and. incidentally,
establishing a centralised view of the law.

Apart from - English Law, its orig'inator, the Common~Law_ Family
included all the laws of English - Speaking countries. Saving several
exceptions, and apart from the English - Speaking countries themselves,
- the influence of the Common Law has been consiq_grable in most, if not
all, countries that have been or still are politically linked with: England. -
These countries may certainly have retained, in certain areas, their own |
traditions and concepts, but in all cases the English influence on the
manner in which Jurists think has nonetheless been great; principally




because the Judicial and Administrative Orgam/atlon “and the Laws of
evidence and procedure. ctvil and criminal. have _everywhere been ectab-
lished and set out along English lines. ‘ =

The Law is judge- made, that is it is recorded in the decmons of the

judges who found the law applicable to cases brought before them, and

declared it in suitable terms. The decisions were followed by judges in
later cases who improved upon the statements of the general law and
distinguished particular cases from one another. The ]a\\‘ still grows in
this manner. Hlfﬁgu,g-ﬁ_, le funeimesfleos BT U ‘*"'-E}W'%QJ/

Yet their application may need to conform with the changed circum-
stances of the time. English Jurists think of their law as essentially a
case-law. The rules of English Law are fundementally. the rules to be
found in®the ratio decidendi of the decisions rendered by the English
Superior Courts.

The British Common Law has no inherent foxce in India e\ccpl as
being the basis upon which the Indo-English system has been built.

The Common Law of India is the enacted- law which_is appllcabh.
to India. Generally, it is not English-Law. It is home made and has
attained distinctive characteritics of its own and it may= suitably. be
termeéd the " Indo-English" system of law, It is not dominated by the
English Law and although many of the indian enaétmcnts are based
upon the principles of English Law, the British Common Law docs not
spring up between the lines of its own torce

U Kan K'ating




~Kachin Traditions
Custommary L@WS‘ 4

)

S " ¥ Min Thu (Advocate)
Desertion and Elopement
_If a2 man puts away his wife he forfeits all he paxd -for her as a
bride,, and in addmon must pay. the dlsgraced famlly a slave a buffalo
a gong and asword or a. fixed sum of .money. If'a wife, without good
cause. deserts her husband and runs back to her parents, the latter must
send her back-to her husband. If she should run away a second lime, the
parents agam expected to send her back,but if the wife leaves her’
husband and returns to her parents after this. the husband must fetch her -
- himself or send for her. If the wife refuses to return to her husband and
" her parentb keep her, "nuinphu” (price of the bride) must be paid back to
the . husband or a marrlageable sister given in place “of the runaway
.-'w1fe who is thereafter free. But’ if the wife refuses to go back to herv
: husband for some good and. acknowledged reason, such as, cruelty - or

o neglect lhere is no blame on the’ parents and they do not - refundv the
"price”. A

]
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In olden days elopement of un-
married people is very common. and
< SR i . comes under the general ruics' related

q ® to marriage custom:-[his isnot a seri-
‘ ous matter and is settled without much
difficulty. Elopement with a« married
* woman is regarded -as adultery and is

 treated accordingly.

Inheritance
The " Duwa" ship- is hereditary.

" All the sons of a chicf arc by right of

~birth Duwas, but the youngest son
(uma) succeeds as chief of the tribe

. his father governed and the house and

greater part of the_ personal property
of his father becomes his. The older

sons receive ashare cach of all portable property, and can remain in -the
village or move away, as 'll}cy like. In addition to the house and house-
hold furniture the youngest son is entitled to two shares of alF moveable
property which generally consists of cattle and slaves. the elder sons
receive one share each. The same law of inheritance applies to common-
‘ers as well as to ruling families and "hpungdim" or youngest son. of a
commoner. inherit his father's property in the same manner and to the

samg¢ extent that the "uma" or youngest son of a chief does.
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If the husband dies leaving grown children, the widow
live with ‘one of her sons or else she

may go and

is taken over by one " her
. s L -C- r "y ~ - - .

husband's brothers, who then becomes-rcsponsxble for the Ialmly. Inherit-

ance -never goes to the female side of the family. All disputes in regard

to inheritance are taken' up and adjudicated by the village council.

0

General remarks

.As a rule the decisions of the chief and his advisers are just and
equitable. Bribery is next to inipossib']c except in cases where a chief.
pleader, or elder is all powerful ; but in the average community all are
on an almost equal standing, and to bribe a whole council could not be
~done witiiout detection. Moreover. the parties corlcerned need not abide
by the verdict if they consider it unjust. Thc;f can always appeal to the
public, and if they can se.cure a following they can force a reconsidera-
tion of the whole case. This is often done. , :

: But in the last anzj]).-sis' the only recognized rig_}zl is might. If the
defendant and his party consider themselves strong enough to "fight it

t", they will do so and it becomes a question of who can hold out the
longest. Ihuz, in the glorious day% of old, which a.Kachin, like most other
people, regards as the golden age, there was oftcn war to thc‘ knife and
}\mfe to the hilt. -

As the law of might is the favourite Jaw of the Kachin, who if he
f;ccls himself stronger than-the party with whom he is at dispute and able
to outdo him in a matter of reprisals, often resorts to brute force to settle

A case in manner most agreeable or profitable to isaelh




“No case of importance is ever settled without «a sacrifice. The
_contending partics eat and drink together. dip their swords in the blood.
and ‘take an oath that there is eternal peace between them. The losing
side always pays for the feast. and there is a . special bullock sacrificed
by the winning side (padang nga). to announcc the joyous fact that have
been victorius.
: 1 =

to be continued

U Min Thu (Advocate)
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- What is Mens Rea: Mans nature is such that they rarely act -~
without either intention or motive except ii the heat of passion , anger,
~ . danger, fight or on a sudden irresistable impulse . Jurists . knowing
‘ fully well of 'man'sb"inclination" take mto consideration this crucial
factor of "intention" and * . motlve ! whep determmmg the’ qucstmn o
-5 of-guilt in criminal. offences.” - . ~
~ In this context, there arose the maxim of " ‘mens rea," in the.
English Common' Law, viz., " Actus non facitrenm nisi mens sif rea,
" meaning , there must be a mmd at fault before therc can be a crime
. In other words, the intent and the act must both concur to constitute
‘"t a crune ‘
" In the Black’s Law chtlonary Vol. If p.889, mens rea is dc['medz
as a- guilty mmd a guilty or wrongful purpése’; a. criminal -intent ; guilty
knowledge and wilfuldess. It refers to the U .S. Rulmg of C.C.ANJ. 138
F.2d ,437 ,438 .
ln the Oxford Law chtlonary p. 290, it is explamed that it is )
a Ldtin maxim , ‘meaning ,-a guilty ‘mind . The prosecution must- prove = - |
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that the defendarit has that state of mind at the time of committig a
crime. in- order to secure a conviction. Mens rea varie;s from crime to -
~crime; it is either defined in the statute cfee;ting the crime or estab_l_ished_;‘"* .
* by precedent. Common examples of mens rea arerecklessness (for a:few
crimes), negligence and knowledge. Some crimes- require no mens rea as
are known as crimes of strict liability. : ' T S
" . "The Common Law of England is based, not upon well-defined
principles, but more or less upon moral considerations of a particular
wrongful act in quéstio_n. It was quite appropriate to the social conditions )
- of. their period” in history, when there were no positive legistlative -
enactments * or statutes. In other - ° Coe ) :
words, those were the days when '
the modern doctrine and practice,
of absolute and literal authority of
the statutes were not quite firmly
_established. Therefore, the English
Common Law followed the moral
reprobation and approbation based
upon subjective ethical Standards
~ forming the-condition of criminal
liability.This moral doctrine of
criminal liability was found to be
incongrous in the light of statutory ' -
. definitions -of any offefice. :
~ Crown Cases of England ,
~The 'question of Mens Rea arose in two leading cases in England,
- the first being Reg Vs. Prince' where an accused person- took petsori an
unmarried girl under the age of 16 out of the possession and against_the
.- Will of her father. It was proved that the prisoner didi take the girl and
that she was under 16, but 'his plea of defence. was that he ‘bona fide
believed and had reasonable grounds for believing that the girl ‘was.-over
16. S ' - '

! . o - R -

-

P [y
«

(1) The Law Reports, Crown Cases Reservedm, Vol. 2(1872-5)p 184 -
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Fifteen judges participated in the decision (one judge dissenting), and
.came to the conclusion that though they recognized under certain
circumstances, having - regard to the words of the statute, the presence
or absence of mens rea would have gone into, yet in view of - the
specific  prohibition ‘containing in the statute under consideration. the
prisoner in taking away the girl in question out of the possession of her
father ran the risk of liability . though he might honestly believe that the
girl was over 16. : ‘
- Brett, J who wrote the leading judgment in the concluding portion
of his judgment observes:- :
"Upon all the cases, I think it is proved that there can be no
conviction for crimes in England in the absence of a criminal mind or
mens rea."
Another famous case also cropped up in England. viz.,
- The Queen vs Tolson’ in which fourteen learned judges partici-
pated. The question was whether a woman could be convicted of a
statutory offence of bigamy having married a second time believing in

good faith and on the reasonable grounds that her first husband to be

dead. The relevant enactment was " Offences Against the Person Act,
. 1861." '

(2) 23 Q.B. 1889, p. 168
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In this cz;sc, the Court was devided 9 to 5 as to what the proper
linding should be, especially with regard to the applicability of Common
Law Maxim, " Actus non facit reum, nisi mens sit rea," to statutory
offences, although the majority was of the view that the bona fide belief
upon reasonable grounds, in the death of the accused's husband at the
time of the second marriage afforded a good defence and that her
conviction was wrong.
Sir Stephen,J.'s explanation given in this case is very illuminating,
His explanation is' this:- ol
: " The principle involved ap-
pears to me, when fully consid-
ered. to amount to no more than
this. The full definition of every
crime contains expressly or by
implication, a proposition to a

_ state of mind. Thereforc. if the
mental element of any conduct
alleged to be a crime is proved
to have been absent in any given
case. the crime so defined is.not
committed. or again. or if the
crime is fullv defined. nothing
amounts to that crime which does
not satisfy that definition.

- Crimes are .in the present
day much more accurately defined by statute or otherwise than they
formerly were. The mental element of most cases is marked by one of the
words, "maliciously.""fraudulently,""negligently." or "Knowingly," but it is
the general,l might, I think , say. the invariable practice of the legistlature
to leave unexpressed some of the' mental elements of crime. In all cases
Whatever., competent age, sanity, and some degree of freedom from some
kinds of coercion are ever introduced into any st
particular crime is defined."

atute by which anx

7
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_ In antoher landmark dec151on, Bank of New South Wales VS, Plper,
the any Counctl‘ observed;. :
... It was strongly urged by the respondent‘s counsel that in order to
constltute a crime, whether Common Law or Statutory, there must be
mens rea on the part_ of the -accused and ‘that he may avoid convnction
by’ showmg that such ‘means did not ‘exist. That is-a proposmon whlch
their Lordshtps do nota desn'e to: dispute but the question. whether a -
partlcular intent is made an element of the statutory cirme and when that
isnot. the case whether there was an absence of mensrea in the accused
are questxons entlrely different and depend upon different considerations.

In cases when the statute requrres a motive to be proved. On the other

hand, the absence of mens.rea really consists in an honest-and reasonaple
behef entertamed by the accused of the -existence of faédts whxch 1f true, )
would make’ the act charged agamst ‘him innocent."
‘ In this case, the Court held that true construction of the relevant
sectronvéhlch had omitted the- expressron"wnth a view to defraud" found
_in the eatlier part of the section, plaintiff had not contiavened .the statute
m dtsposmg his -animal stock ovér which the bank had d lien. =
- Stephen,J. in hts Hxstory ‘of the Cnmmal Law, 1882 Vol 2 p. 94798

observed- e -

" " The maxim ......is somttmes sa1d 10 be the fundamental maxhn of
whole cnmmal la\ .........It suggests the notion that there is some state of
mind calléd a mens rea the absence of which, on any pamcu]ar occasion.
depnves what would otherwise be a crime of i its, criminal character. This
15 untrue There ts no such state of mind- as any one may convmce

-m— g - . y BES

) 1897, Appeal Cases (The_Law.Reports), at pp.38¥/389 . -

-




himself by considering the definitions of dissimilar crimes ....... T'he truth
is that the maxim about mens rea is no more than that the definition
of all or nearly all crimes contains not only an outward and visible
clement but a mental element vatymn according to the nature of different
crimes. -

~ Here. I would like to cite an interesting Supreme Court. Ruling on the
case of famous Burma Surgoen. well- known Dr. Gordon Seagrave' who
had been charged and convicted under section 4(1) of the [hgh Treason

Act. forallegedly giving medicines and surgical insurumcnts to insurgents
Naw Seno and his followers.

In this case the High Court had confirmed the Special Tribunal's
judgment and sentence against the accused. However, the Supreme Court
held that interalia that "It is a fundamental principle of law that a crime
is not committed if the mind of the :
person doing the act is innocent.’It
was further held that the learned
Judges in the High Court coming
to the conclusion on the charge
went on the presumption that "a
man intend the natural conse-
quence of his act." But this infer-
ence cannot be drawn where an
act 1s done by a person in subjec-
tion of the powers of others espe-

cially if -that.be a brutal enemy. The gﬁilty intent cannot be presumed
and must be proved. If circumstances showed that the act was done in
subjection to the power of the enemy or is as consistent with an
innocent intent as with the cirminal intent or if there be adoubt in the
matter. a appellant is entiled to be acquitted."

Apropos. 1 would like to point out to those who would li.ke to read

(4) 1952 B.LR (S.C) 44
(5) A.LR. 1952. Supreme Court, Rep 322

@B
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about Dr. Seagraves's ‘poignant story, his missionary works and zeal meted
out to Myanmar ethnic races like the ‘Shans, Karens, Kachins, Lisus,
Palaungs and Padaungs, etc., irrespective of race. religion or ideology for
many years in a remote place like Namkham. His motto is quite memo-
rable which resounds in the following words, ""To keep on struggling to
rebuild what others have destrbyed. That is the essence of happiness.''He

-had undergone pains and miseries during World War II under the .

Japanese regime and British, come-back. In spite of the throes of hard-
ships and difficulties, he never failed to give succour and hope to those
who were suffering. The story was written by his own daughter in the
Reader's Digest- very poignant and touching account of human endeav-
our without self - interest.®

. It would be apposite here to refer to Russell On crimes,’which gave
the gradual replacement of mens rea doctrine by statutes, accurately
defining offences:-

"Ancient doubts as to the power of the leesqtlature to abrogate thc
_rules of the Common Law have long since been eliminated and modern
doctrine of th absolute and literal authority of the statutes is firmly and
"beyond all- question established in the Law of England.None the less. it
is an undoubted rule that statutes should be construed so as to accord
with “the accentuated rules of the common Law rather than to conflict
‘'with them. \ ¢

On this principle of construction. thcre 1S dprusumpuon that in any
statutory crinie. the ordinary mental element. mens rea is an “essential
ingredient. A study ol the cases in their historical order suggests that this
presumption was originally very strong, so that nothing but express

(6) Reader's JDigest, June, 1968
(7)  Russell On Crimes, 10 th Edition . p 39



~ silence as to- any mental element will be interpreted prima fac

~ High Court,. in The Union of Burma 'vs: U "Nyo,® presided over

~ given for a particular crime, such a thing exists as mens'réa aj
‘whenever this_issue arises so far.as statutory offe

. Of the offender, it would be algother an extraneous
-such offences the English Common Law Mens Rea. We are to«
the penal enactments as they stand in de'tennining.”gui_lt: or otherwise .of

K ‘wc'>rdsr» or aclear’ a;ld nesscessary impl'i'(:atiod" in the. stétut_e .-v.wvo‘u1d'_' be
enough to displace it. In the 19th c'pn@try, cirmes were im;‘“?h mblre .
accurately defined by statute than they formerly.were. Perhaps because of -

this, the Céurts. have been moving towards amore rigid a,‘?‘f'leptaﬁ_‘?é.‘_Qf'-i_ﬁé'__’;__
exact word -of the statute o that if the offence is there in prohibited

meaning that the mental attitude of the offender is _i‘i"'rélgva_nt;'.'-f_-’;_ e
~ On the question of the ‘concept of Mens: 'Rea, we could not fese .
sight  of the observations made by the eminent Judges:of our’

Chief Justice of the High Court U Chan Tun ‘Aung, C.J. ‘and" Sin -
Maung,J. The then Ouistanding and’ celebrated legal luminaries "D . Ba

Respondent. In this Reference’ Case, their Lordships ‘observed:- -
" "It has not been accepted altogether that, aside the statutory ‘de

| - Han appeared for. the Applicant and DrE Maung appeared fo the

nces ‘are concernied its -
application has been entirely abrogated or otherwise -modified. Since our
Penal Code .imports words such as voluntarily, dishonestly, infenfion-"
ally, fraudulently or such like expressions which describe: rfhenfal_fd'_tﬁt'_ﬁdé&:
task-to supetimnpose-of -

2,

true

an accused person for any alleged infringément there of and-we will not -

‘be giving ‘effect. to statutoty ‘epactments if we were to superimpose_or add "~

the English Common Law ingredient, ménsrea, SRS
_ Our Penal Code is-a general Penal Code. not only for offences.: -

- defined therein bit also for offences under-the Special and Local Laws, -

- criminal intent which in fact is the English Common

.. It contains 2 composite chapter codyfying the ex{hlﬂnmgi‘hnncﬁhnnal

liability and among such exemptions “are to be founMtimywhience of -

| : Law of mens rea,”
- See the Chapter IV under the heading " .General Exceptions," and- -

*(8) Crimihal Reference No. 16 of 1956 .-~~~ ©
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sections 81,86,92and 96 of the Penal Code. That such defences as absence
of particular‘intent or mens rea or criminal intent. Mistake of fact and
mistake of law are not only made available for the penal offence defined
in the Penal Code but also’ for any offence under the Special or Local Law
as made plain ‘when section 6 of the Penal Code is read with section 40
thereof." ; : ,

Their. Lordships in this respect, made reference to the ruling,

The King vs Tustipada Mandal & Otheres.’Their Lordships con-
cluded that so far as the statutory offences are concerned. words of
statute are given effectto as they stand without bringing in the extraneous
mens rea doctrine for the purposes of determining the guilt of the
offender and that if the definition does not include the requirement of a
particular mental condition we must give effect to it as it stands holding
the omission to be delibrate." -

In the New Millennium of 21st Century, the number of new criminal
offence are ‘profusely increasing.Apart from normal and regular offences
like murder, dacoity, robbery, rape, grevious- hurt, kidnapping, abduction,
theft. arson, high treason, sedition, etc, there are new additions like durg
offences. durg trafficking, human trafficking, graft cases, bribery and cor-
ruption cases, hijacking, cross-border crimes, intellectual ‘property. (copyright
. patent and trade marks)offences, scandals, money laundering, software pi-
racy, computer hackling, offences concemning e-commerce, e-business, Intemnet,
computer viruses, offences over cyber space and many others.Crimes are
increasing in number with ‘the development of new technologies and
global business. To combat these crimes. we have to enact new Penal
Laws and Statutes with strict liability without considering the concept of
mens rea. All such crimes are no doubt committed with ‘the guilty mind
or criminal intent detrimental and disruptive to the whole fabric of human
society.

——— - .- beCeiieala min _—

(9). 59 Cr.L.J(1951),p.837
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Offences committed by the juveniles are bound to send up for trial
enly to the Juvenile Courts and not to any other courts.The Juvenile
Courts are to be established in appropriate local areas and appoint
“Jvenile judges by the Supreme Court under sec_tio_n' 40 of the Child Law
t993 . The Child Law 1993 has been enacted by the State Law and '

Order Resloranon Council (now the State Peace and Development

Councxl) on 14 July 1993 as Law No 9;' 93 . It is written in conformuy
with the right of the child recognized in the United Nations Covention
on the Rights of the Child recognizing the importance of international
co-operation for improving the living conditions of children 'in every

coum.ry.in particular in the developing countries .
The aims of the Child Law are prescribed in section 3 as follows:-
(a) to implement the rights of the child recognized in .l_hc

United Nations Convention on the Rights of the Child:
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(b) to protect the tights of the child ; ,
(c) to. protect in" order that children may enjoy fully thelr
‘rights m accordance w1th law ; : .
(d) to carry out measures for .the best mterests of the chlld
' dependlng upon the 'ﬁnancxal resources of the State ;
(e) to enable custody and ‘care of chlldren in‘need of -
,protectlon and care by the State or Voluntary Social
T workers or non-govemmental orgamzatlonas
(f ) to enable a separate tnal of a juvenile offence and to
carry out measures with the ‘objective of reforming the
* character of the child who has commatted an offence .
| : At present ‘the Supreme Court has. established two separate
J uvemle Courts one in Yangon and another in ‘Mandalay . The Juvenile
Court in Yangon hasa _]lll‘lSdlCthI‘l to try juvenile offences committed in
20 townshlps in downtown areas . So. also the Juvenilé Court in Manda-
lay has a Jurlsdlctlon to try Juvemle offences committed in 5 townshrps
in downtown areas In local areas where Juvenrle ‘courts have not been
established townshlp Jjudges were conferred powers of Juvemle judges by
the Supreme Court under sectton 40 of the Child Law. Therefore, we
can say that we have Juvemle court in éach and every townshxp
throughout the country. SR S
Under Sectxon 38 of the Child Law a pohce ofﬁcer or a person.
authorized . to " take cogmzance shall ‘send - up the Juvemle case for
prosecution to. the relevant court, In a case: of Jomt comjnission of
* offence by a child and an adult, shall send the child for prosecution to_
the relevant juenile court and the adult to the relevant court. They cannot
" be tned _|omt1y in: the same court In sendmg up a child for prosecuuon

-
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" supporting evidence in respect of his age shall be sent together.

The Juyenlie Court shall on receiving a juenile case. first and
foremost scrutinize the supporting evidence in respect of the age of the
child. It shall determine whether the offender is a child or not from.the
birth certificate, citizenship scruting card, foreigner's registration certifi-
cate, true copy of an.extract of school admissioﬁ register, doctor's medical
certificate or other valid suppofting evidence contained in the proceed-
ings. It shall have a jurisdiction only in respect of a child \ifh@ has not
attianed the age of 16 years at the time of committing the of fence. It shall
place on record the decision that the offenderis a child, before proceed- |
ing with the trial of a juvenile case. Notwithstanding that a child has
attained the age of 16 years during the trial, continue to try the caseas
if the accused were a child and pass a sentence in accordance with this
law. It shall try juvenile offences punishable with death, transportation for -

life or imprisonment for a term exceeding 3 years, in thé manner in

which a warrant case is tried.
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Under section 42.0f the Child Law, the juvenile court shall try the
€ase in a separate court or a separate building or if there is no separate
court or building, in a building or room other than that in which the
ordinary sittings ofthe court are held. No person other than the parents.
guardians, staff of the court, Law officers, members of the People's
Police Force on duty and notin uniform, persons directly concerned with
the case and persons who have been granted permission by the juvenile
court shall be present at the place of trial. It shall arrange to make
available an interpreter, if necessary.

Under section 44 of the Child Law the juvenile court shall, before
passing an order on a child who is found guilty, take into consideration
the following and pass an order which is reformative and which will be
beneficial to the child:- ‘

(a) the age and character of the child;

(b) the environmental circumstance of the child:

(c) the cause of committing the offence;

(d) the report submitted by the Probation Officer;

(e) other circumstances which are required to be taken into

* consideration in the interests of the child.
Nothwithstanding any thing contained in any existing Law, a death

~ sentence, transportation for life or a sentence of whipping shall not be

passed on -any child. A child shall :
not ordinarily be sentenced to \
imprisonment. Only if the Juvenile |
Court is satisfied that the child

has committed an offence which is”
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punishable with death or’ transpor-
tation for life under any exis:ting
law or that the “child is of so
unruly or depraved a character or
absolutely uncontrollable, he shall
be sentenced to imprisonment. But
such sentence of impr'isonment shall
not exceed a term of 7 years.
The Juvenile Court may pass
any .of the following orders in
respect of a child who should not

be sentenced to imprisonment:-

(a) if the offence committed is not serious and the character of

the -child 1s not yet perverted:-

(1) may release him after due admonition; ‘

(i1) _may impose a fine, if he has attained the age of 14 years
“and has an income. If he is a child who has no income,
a fine may be imposed on parents or guardian:

(b)- whether the offence committed is serious or not, if the charac
ter of the child is not yet perverted and in order to deter
further commission of offence, such child shall be entrusted to
the custody of his parents or guardian on execution of a bond
for good behavior according to the conditions of the bond
for a period not exceeding 3 years;

(c) may cause the child to submit to the supervision and
management of the Probation officer during a period not



exceedmg 3 years
.(d)  whether the - offencé is  serious. or not, if the child is of a
perverted character or if the child is not yet perverted but- has
NOo parents. or guardian or if the child has parents or
 guardian but cannot be admomshed ‘and is in no. cnrcumstances'
" for custody and care, may commit such child to the custody
of any trammg school for a mininum . term -of 2 years ortill -

, ' he attains the age of 18 years as a maximum term.

The Juvemle Court may- in addmon to- the sentence of i unprlsonment _
also pass an order dlrectlon of the parents or guardian to pay compen- -
sation for m_]ury loss or damage caused to any perSon by the act of the
child. . .

There shall be nght of appeal or right of revision in accordance with .
the provisions of the Code ‘of Criminal Procedure against the order of .
decision. passed under- thls law by the Juvenile Court. If a sentence of '
' ,1mpnsonment is passed on the child by the Juvemle Court or ‘Appellate '
Court or Court of Rev1smn, a copy of the sentence shall be sent to the '
Mlmstxy of Soclal Welfare ' ‘ '

" U Ba Han |
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1. In the laws of Myanmar, there is no specific enactment for real
_security but principles for that accqum.z{re laid out in many places of
commercial laws. Some existing laws which adopt the security system are
follow: - 7

(a) Contract Act.’

(b) Transfer of Propery Act.

(c) Transfer of Immovable Property Restriction Law.

(d) Sale of Goods Act.

(e)  Specific Relief Act.

(f) . Banking Laws. :
2. Securities are rights given to a creditor, in addition to his right of
action against a debtor which the creditor can exercise if the debtor
makes default in repayment of the debt. Securities maj/‘ be either personal
guarantees given by one or more third parties, or rights over property

Securities over property may be created by mortgage, pledge or lien.

@D
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laws.

The followmg kinds of real security interest are admltted in Myanmar

(a) Real estate security.
(b) Movable property security.
~(¢) Credit security_
(d) Other secﬁrity : _
System of real security may be establised by the aareemcm of the
partles or by the statutory requirement.
4. Mortgages and pledges & .
4-1 Moi‘tgages ;
A mqrtoage iS a transaction whereby. as security for a loan of
money, the borrower transfers to lender an interest in some property of

the borrower. real or pcrsonal on the condition that the lender's interest in
the property will be terminated on repayment of the loan. The person
borrowing the money and giving the security is called the mortgagor. and
the person lending the money and receiving the .§ecur1ty is called the
mortgagee. : bt 5 U 3
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4-1-A Mortgages of land
4-1-A-1 Legal Mortgage
By the Transfer of Property Act, a legal mortgage
of land may be created in one of two ways:

By lease _ |

Where the mortgagor owns freehold land he may grant the
mortgagee a lease of the land for a specified number of years, with a
proviso that the term shall cease when the money secured has been
repaid.

By charge

Alternatively, the morgagor may effect a charge by way of
legal ‘mortgage, by which he Chargcs the land ‘by deed with payment of
the principal money and interest; the effect is precisely the same as a
mortgage created for a term of years, but the document has the
advantage of being shorter and simpler.

Even though the time agreed upon for rapayment has expired,
the mortgagor is allowed to redeem-his property on payment of the
principal money, interest, and costs . If a mortgagee enters into posses-
sion of the land, and retains possesion for twelve years without acknowl-
edging the title of the mortagagor , the equity of redemption is barred;
similarly. if a mortgagor retains possession of £l1e land for twelve years
without paying interest or acknowledging title of the mortgagee. he
beacomes entitled to the land free from the morlgagé (Limitation Act)

4-1-A-2 Equitable Mortgage

An equitable mortgage is an agreement or declaration in
writing, not Ileceséal'il)f in the form of a deed. which 'demonstrates an

intention to give a legal mortgage of the borrower's property as security




for the loan. A deposit of the title 'dcu:is
relating to the property with the same intention:
also creates an equitable mortgage.

Equitable mortgages are more simply:.
effected than legal mortgages; and possession of
the title deeds, will prevent other mortgagees .
from  obtaining priority. An equitable mortga- -
gee's remedies are to sue for thé"amounl of the -
debt or to apply to the court for the appoint- |
ment of a receiver, a judicial sale, or forectos-

ure.

4-1-B Mortgages of l;erébn_al Property
Certain types of property.e.g-, book debts and policies of
life assurance, can be mortgaged by legal Q]“ équitablé assignment to the
mortgagee with a proviso for re-assignment on repayment of the loan. In
other cases special rules apply. Thus, a legal mortgage of shares in a
limited company may be effected by transferring the 6wncrship of the
shares to the mortgagee with a proviso for re-transfer on repayment: and
an equitable mortgage by delivering the share certificate to the mortgagee
with or without a blank instrument of transfer.
4-2 Pledges
A pledge is a bailment of goods as security for a loan. It
involves an actual delivery by the pledgor of the article pledged, either
to the pledgee or to a warehouse for him, in either case a receipt being

given for the pledge.



Where actual delivery. of possessnom_
SIS IS 1mpossnb1e it may be given . constructrvelya
| le.g, by the dellvery of a key, under such cm,um- £
stances that full control of the place’ where Ihe :
/. tgoods are stored is given by the dehvery of the -
, -}key The actual. property in the goods pledged-""__

tremams wrth pledgor but a special pr0perty;

passes to the pledgee, in order that” he may

N

SRR TR ~-'—~' drspose of the. goods 'if and-when he- becomes
‘ | entltled to do so. ' o

A pledgee rmphedly undertakes to dehver back the property to :
_the plcdgor upon repayment of the ‘sum advanced upon the property, and. :
" the pledgor lmplredly warrants his own title to the property

As in the. case of other bailments, the pledgee is answerable
for any. negligence in respect of the goods pledged while they are in the."
possession; and he: must not use the goods unless to do so would be for
the benefit of the goods. : .

Upon default in payment being - made by' the pledgor the ,'
p pledgee may sell the property at the stlpulated t1me or after gwrng'
~ proper notice. - ' . : v . ,‘

The dlstmctron between a mortgage and a pledge is ﬂ1at in
the case of amortgage the legal ownershlp or an equrvalent mterest 1s',
transferred to the . person lending the money‘(possessron remaining- - with "
the borrt)wer, whereas, in the case of a pledge, the 'legal‘ owné'réhip
remains with the borrower, possessron being transferred to the person

'lendmg the money .
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5. EFFECT OF SECURITY
S  Liens
5-1-A. Possessory Liens
A-possessory lien is the right of a person in possession
of goods which belong to another to retain the goods not only until. his

pecuniary demands against that others. are satisfied Possessory liens are
either general or particular.

5-1-B - General Lein X

A general lein is the right which arises by custom in
particulaf trades or professions or by contract, to regain goods not only
until any sum d_ué in respect of them is paid, but also until payment of

‘any other sum which may be owing by the person in possession.
By custom a solicitor has a general lien over all the
papers of his client, except his will;" a factor over the goods of his
principal and other classes of person who have a genefal lien are
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bankers, stockbrokers, insurance brokers and wharfingcrs._ A banker has no
lien over documents deposited with him for safe custody only, as he is
not regarded as having legal possession of them.

5-1-C Particular Lein _

A particillar lein is the right to retain goods until payment of any
sum due to the possessor by the owner in respect of those goods.

A particular lein arises in favour of a person who has by contract
bestowed labour skill or expense in improving-or repairing goods, though
not for merely maintaining a chattel , = P
e.g, for feeding a horse or servicing a motor car. :

5-1-D Equitable Lien

An equitable lien is a r}gllt conferred by equity upon a person to
have certain property applied in a particular manner.It differs from a
possessory lienin that it exists irrespective of possession and_confers on
the holder the right to a judicial sale. The partnership lien is one
example; others are the lien of a vendor of land for unpaid purchase
money, and the lien ofa purchase for prematurely paid purchase money,
such as a  deposit paid by him on the signing of contract of purchase.

5-2 Enforcement of Lien

. A lien confers only a .

passive right of detention until a
debt is paid. No claim may be
made for storage or keep, and there
is no right of sale unless this arises
by trade -usage, or is expressly pro-
vided for by the agreement or stat-

- ute, e.g under the Sale of Goods




Act, Where there is no rrght of" sale, an applrcatron may be made to the
Court for an order for sale,

A hen is dlscharged by payment of the debt or balance of
account, as the case may be; or by giving credit for the amount due; or
by . lawfully losing possession of the property ; or. by acceptance of
security, if the intention is to discharge the ‘lien. N

- 5-2-A ‘Right. of Bailee 'to’ Dlspose of Goods : :

In the absence of a statutory or other legal power, or a term
in contract a bailee is- not justified in selling or .otherwise drsposmg of
chattels bailed with him, and if he does so-he will be hable ‘to the bailor
for the tort of conversion. The bailee who has accepted goods in the |
cotirse of his busmess for repair or other treatment is given a statutory ‘
rlght in certam crrcumstances to sell those goods rf the bailor fails to
collect them. At ‘the time of acceptance of the goods there must be a
notice conspicuously - dlspalyed at the bailee's business premlses that
acceptance is subject to sale in certarn crrcumstances
6. Regardmg the property to be deposrted for the securrty there are
some restrrctlon on the. property Property of a farmer applied for produc-
tive force in agriculture are not liable to civil actron The real properties -
are restficted. not to transfer to foreigners. - ’

- The Transfer .of Immovable property Restriction Law restricts the
right of forelgners to take mterests in immovable property in Myanmar,
Section 3 of the Law- prohlbrts the transfer of immovable _property from
citizens to . forelgners and vice versa. It provndes " No person shall-
transfer any immovabJe property by way of sales, purchase, glﬁs accept- -
ance. of a 'gift, mortgage, acceplance of a mortgage exchange or transfer

@ ‘ L



and acceptance of t.ransfer by any other means to a forelgner or a- .
company owned by forergner" And under Section 5 of the Law 1o
person may lease real estate to or from a forelgner or foreign company
for more than one year at a time. Sectlon 14 of the Act states that |
exempttons from the provisions of the law may be granted to foretgn
dtplomattc orgamzattons, UN orgamzatlons or any other orgamzatxon or,'
person, at the government's discretion. Sectton 15 prov1des that. the pro- -
visions of this Law shall not apply companies or orgamzattons whlch
have been formed under '\greement with a State Agency for common;.
interest w1th the’ state. - T : : N
T, Every person who i5 not declared to be msolvent by the court hast_
the right to make commercial transactlons ) B R~ VTR
A debtor commits an act of insolvency in each of thc followmg :
cases, namely:- '

(a) if, he makes a transfer of all his"property to a thnd person for‘_‘-'f
- the benefit of - lns credttors generally o
(b) " if, he makes a transfer of lns propertv with mtent to defeat or
o dela) his creditors: ' ‘ . L
(¢) - if, he makes any transfer of his property, which’ would under
this or any other cnactmcnt be void as a fraudulent preference
if he were adjudged an insolvent;- Co-
' (d) if. with intent to "defeat or delay his credttors w7 ,
. (1) he departs or remains outof the Umon of Myanmar
(ii) he departs from his, dwelhnO-house or usual place. of
business or’ otherwise “absents himself, . -
(iii) he secludes himself so as to deprive his credttors of the
- - means of commumcatton with™ him;




"SRRl I g e

(iv) if any of his property has beensold in execution of the
~ decree of any- Court for the payment of money;

(v) if he petitions to be adjudged an insolvent. un(h.r the
provisions of the Act: . _

(vi) if he petitions notice to any of his creditors that he has
suspended, or that he is about to suspend, payment of his
debts: or ‘

(vii) if he is imprisoned in execution of the: decree of any’

Court for the payment of money:;

Notice of an order of adjudication,stating ‘the name, address and
description of the, insolvent, and the Court by which the adjudication is
made, shall be published in the gazette and in such other manner as may
be prescribed. '
8. Order of Priority

The order of = priority among  security interests is not clearly

provided ‘in. the laws. If there is no specific legal provision, the case shall
be decided according to justice, equity ‘and good conscicnce.(BLA S 13
(3))- Except in small causes case, the parties hardly make priv ate L\CCU[!OI‘I
for security interest. They used to apply to the court for a decree and
Judicial execution.The sale proceeds are normally paid as follow:
(a) Charges of sale.
' (b) Labour charges for maintenance
(¢) Tax due to State.
~ (d) Sufficient portion to the decree holder. :
(¢) The remaining portion for the judgment-debtor.




9.

Although, thc grantor agreed to alienate the property deposited for

security if he fails to perform the contract, personal execution for security

interest is hardly done by the grantee. The aggreived party used to file

a suit in the court of law for the decree and judicial. execution. ”_[hc.

aggreived party has the rights to claim following relieves -

to a
an

wise

(a)

(b)

(c)

(d)

for taking possession of certain properw and dehvermg it
claimant;
for ordering a party to do the very act which he is under
~ obligation to do;
for determining and declaring the ri'ghts of paties other-
than by an award of compensation: or

for appointing a receiver.

The court may order execution of the decree.

(a)
(b)
(c)
(d)
(e)

by delivery of any property specifically decreed:

by attachment and sale. -

by arrest and detention in prison

by appointing receiver or

in such other manner as the nature of the relief granted
may require. (C. P. C Sl

'Mya Theiin (Judicial)
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