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(s)

(9)

(6)

“weight or amount,

The presumption of possession
of dangerous drug and of
knowlege of the nature of such
drug if a person has in his
custody of under his control
anything containing any dan-
gerous drug.

The presumption of possession

is from custody or control.
Custody means having care
of Guardianship .

It implies knowledge of the

existence and whereabouts of
thc goods power of control
over them. not amounting to
possession. :

The main distinction be-
tween custody and possession
is that a custodian. has not
the power of disposal.

Once the possession is proved,
if an accused person is in

posscssion of a dangerous

drug of certain prescribed
he shall
be deemed to irafficking in

such drug.

If a person sells dangerous
drug in an amount. which is
less than the prescribed

-weight under section 37 (da)
. can he be.said 1o be traffick-

ing? He is trafficking in dan-
gerous drug even if the drug
is lesser in amount than the
prescribed weight as the act
of selling is included in the
definition of trafficking. Here
the accused is caught while
he is in the actual actof
-trafficking as such there is no
necessity for the presecution

., to invoke the presumption.

(7) It is to be noted that where
there is direct evidence of traf-
ficking, thc prosecution need
not rely on these presump-
tions.
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gEBqody>  epeocdyled afieor
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(€€ qecownd§ e[oticdeomnfedod

[6820pSn Money Landering the

process of converting cash or
other property which is de-
rived from criminal activity.so
as to give the appearance of
money been -obtained from a
 legitimate source”

(a)' . Stages of Money Laundering -

sglgiecapyodgé: =soEqpgn
(o) Replacement (j) Layering
() Integration oj[gdcloopdu

(o) : Smuggling of cash

() Transaction with bank Finan -
cial Institution

(k) Use of offshore financial in-

stitution Bank outside the
jurisdiction  of National
~ Authorities .
() Transaction with non bank
institutions.
(9) Method- used in other busi-
ness

(8) Use of professionals

(7) Double Diversity TeAchr)iquer

(») Use of Professionals

(@) Impact of -Money Laundering

(s0) Concept of Money Laundering
() M L as a Criminal

33

Activity '
() M L as a singnal that
Frauds intellegencies of
Services Criminal Activity
(:):)) Money Laundering Law

(m) For feiurc of property
Act
(s) (o) Criminal forfeiture

()  Civil forfeiture
(o)) Need foreign Assistant.
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HISTORY OF COURTS & RULINGS IN CHRONOLOGY

CHART-I

(By U Maung Tha Zan, Rtd. Session Judge; Advocate)
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1893 —— C
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v 1901 —
Agabeg's BLR “ S
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1908 7
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) — 1922
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(Z volumes) 1927 —p ILR (Ran) (HC)
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1936
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(No rulings for 1943 ~45)
-Independence ......................ccccooiiiiiiiiinnnn, 4.1.1948
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SILB=Sclected Judgments, Lower Burma
PJLB= Printed Judgments, Lower Burma
PC = Privy Council

3= Full Beneh

UBR= Upper Burma Rulings

LBR= Lower Burma Rulings

ILR (Ran)= Indian Law RCi)OI'(S [ Ramgoon)
AIR (Ran)= All Indian Lav Reports (Rangoon)
iRIR= Rangoon Law Reports
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and
Its Consequences.

U Ba Han

In the administration of justice. personnel of judicial bodies, in other word
the judges of all level must decide the cases correctly in accordance with laws,
otherwise miscarriage of justice will occur due to the four elements of
prejudices namely prejudice of greed. prejudice of anger.prejudice of féar and
prejudice of delusion. Of the four elements of prejudice accepting bribe with the
prejudice of greed is loathsome and it is a moral turpitude.

The environment of the court must not only be clean. dignified and solemn.
but must also be free from bias. corruption and injustice. The Supreme Court
is . from time to time. conducting orientation courses for the judges in the
administration of justice. The judges are repeatedly told to conduct the cases
without any prejudice and that they are public servants giving service and
protection to any person before the court. It is their bounden duty to give

justice to the person who comes or brought before the court. They are rendering

service and protection to persons coming to the courts with clean hands.

Administration of justice in Myanmar has taken shape since the reign of
Myanmar Kings in ancient time. They are practising it as a noble tasks in the
name of judicial power. The then judges, before taking office , have taken the
oath to perform their duties without any prejudice in thpenmtion of justice.
Only when just, correct fair decisions are meted out will the court come to win
faith ind confidence of the public.
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Bribery and corruption is a kind
of disease. We must find ways and
means to do away with this menace
from the “environment of the court.
Judicial officers are supposed to decide
the cases with clean conscience and
without any bias or prejudice. First and \
foremost judicial officers must  be 88‘{335(3?3
honest, impartial and above suspicion. L ST g 23.6033%3(56‘3
They must be always careful not to S TS e
be influenced by the four kinds of
prejudices . It is also found that some
government servants including judicial
officers are corrupted not because of
their financial difficulties, but because
of their weak moral aid moral turpi-
tude.

Regarding to the corrupted persons. appropriate disciplanary actions are to
be meted out and those actions ranged from admonitions. issuing of warnings.
to dismissal from services or prosecutions, with deterrent punishments if con-
victed " The Suppression of Corruption Act" had been promulgated since 1948
and the violators are given deterrent punishments. Also under the Penal Code.
public servants found guilty of taking gratification other than legal remuneration
in respect of an official act shall be given effective punishment.

When the Union of Myanmar reattained independence in 1948." The
Suppression of Corruption Act" was enacted in that year with a view to protect
the citizens from corrupted service personnel . Different kinds of offences
concerning misconduct of a public servant in discharging his duties are defined
in section 4(1). and punishable section of the offence is mentioned the in section
4(2) of that Act. Section 4(1) and section 4(2) of "The Suppression of
Corruption Act" are prescribed as follows:-

"S.4 (1) A public servant is said to commit the offence of criminal

misconduct in discharge of his duties -
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(a) if he habitually accepts or obtains or agrees to accept or
attempts to obtain from any person for himself or for any
other person. any gratification (other than legal remuneration)
as a motive or reward, within the contemplation of section
161 of the Penal Code: or

(b) if he habitually accepts or obtains or agrees to accept or
attempts to obtain for himself or for any other person. any
valuable thing without consideration or for an inadequate
consideration from any person whom he knows to have been,
or to be. or to be likely to be. concerned in any proceeding
before him or likely tobe belore him. or business transacted
or about to be transacted by him. or from any person hav-
ing any connection with the official functions either of himself
or of any public servant to whom he is subordinate, or from |
any person whom he knows to be interested in or related to
the person so concerned: or

(c) if he. by corrupt orillegal means or otherwise by abuse of his
office as a public servant obtains for himself or for any other
person. any valuable thing or pecuniary advantage: or

(d) if he commits any fraud to the detriment of public interest or
commits in respect of public property entrusted to him either
an act of misappropriation or of misconduct.

Explanation - It is not necessary that the acts mentioned in
this clause should be an olfence under the existing laws.

S.4(2) Any public servant who commits criminal misconduct in the
discharge of his duty shall be punished with imprisonment for
a term which may extend to seven years and all the gains
found to have been derived by the accused. by the commission
of that offence shall be liable to be forfeited to the State."

The Supreme Court. the highest authority of judiciary. also laid down anti

- corruption schemes for judges of all levels of subordinate courts and is
supervising the implementation of proper administration of justice.

Now. it is to be noted that any public servant who commits criminal

misconduct in discharge of his duty shall be dealt with according to law as
mentioned above - said to be consequences of corruption.

U Ba Han
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" Significance of Judicial
- Ethics in the Context of

Governance of Myanmar"

AUNG THAN TUN (Monywa)

To-day, the governance of a country is becoming more complex
and multafarious, with the ever-expanding technology.industry and market
economy. Life i1s not static. It is always changing with time. In such a
situation. judiciary is of paramount importance to keep and maintain the
state stable and make the people happy and contented. The role of
judiciary is all the more crucial to keep the balance of human activitics
meting out justice, fairness and equality whereever it is due. The famous
philosopher Roman Emper or Justinian had expounded,"Justice means (o
live honestly, to hurt no one and to give everyman his due."

This is quite true. Every citizen expects a fair deal. They crave for
justice and fairness whenever and whereever it is due. From time
immemorial, justice was dealt with in many countries and states in their
own diverse ways. Their concept of justice may not be fair in the light
of modern perspective. Their penalitiecs imposed on the guilty may be
harsh and cruel, but anyhow, people were pleased so long as there is
justice. For instance. Amorite King Hammurabi had enjoined and pro-
claimed justice in the line of retribution in such a way." An eye for an
eye. a tooth for a tooth." Nontheless. his justice .served his purpose of
keeping the country straight and stable.
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Even in our by-gone days of Bagan period (1044-1287 A.D) . there
was justice - justice according to our own traditions, norms and stand-
ards based on our customary rule and Buddhist tenets. Even the Bagan
Kings. though absolute in power, was equal before the law with the
ordinary subject. Bagan inscriptions pointed out many instances wherein
the King lost his suit against the abbot or tlie prelate who claimed certain
plot of land donated to the cause of Buddha Sasana by the previous
ruler. That is clearly equality before law.

In the annals of Myanmar legal history. the Myanmar Dhammathats,
age -old and time - honoured legal treatises. collection of legal principles,
memorable legal decisions or rulings and legal philosophy. there are
strict circumspections and guidelines for the Myanmar judges to conform
to strict rules and regulations in the administration of justice.

According to Myanmar Dhammathats. there are six kinds of judges
recognized as qualified authorities in the administration of justice. They
were -

. His Majesty, the King

2. Arbitrators

3. Governors and Headmen of town and villages
4. Judges appointed by the King

5.  Honarary Judges and Juri - Consults

6. The Lawyers

Myanmar judges were carefully selected on the basis of character.
integrity and legal ability and expertise. Their qualities were profound
and of very high standard. Above all. they must be honest. upright and
free from malpractices such as bribery and corruption.

On being appointed as aJudge or member of a Bench. the person
concerned had to take an oath comprising five promises. They were:-

I. To speak to the parties only when occasion demands

2. Even when occasion demands. to speak only what is true and
according to existing law.

Even when occasion demands. to speak what is beneficial to
the parties and according to the principles formulated in the

Dhammathats.

LD
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4. Even when occasion demands. to speak m:]dlv and gently to
the parties concerned

5. Even when occasion demands. to speak with metta (loving
kindness) and empathy without fear or favour.

To Kkeep the judicial system in proper perspective and balance. the
judges were critically asked not to resort to Akati Tara Lepas (Four kinds
of corruptive practices. They must invariably pay heed and follow these
guidelines without fail. Otherwise. they would be certainly stripped of
their positions and titles as well. These guidelines were:-

I. A Judge should not unduly favour one party (favouritism or
nepotism).

2. Ajudge should notpassa decision out of anger. wrath or hatred.

3. A judge should not be fearful or afraid of any danger in the

form of mental or physical agonies or material losses.

4. A judge should not behave in ignorance, folly. indolence and
recklessness.

A judge is an arbiter of human fate. Their decision can make or mar
a person's life. If they commit wrongs. there will be irremediable loss or
damage. There is such a saying."If a doctor goes wrong, the patient will
go down six feet under the ground and if the judge goes wrong, the party
concerned will suffer six feet above the ground."

In almost all the Myanmar Dhammathats, the requisite qualifications
and characteristics of judges are invariably and carefully prescribed with the
objective to din into the ears of Myanmar judges. To sum up, here are the
prerequisites of Myanmar judges:-

1. To speak mildly and amicably whenever occasion demands.
To speak only what is true and correct.

To speak properly and what is meaningful.

To be honest and upright

To be reliable.

Must be able to discern craftiness of parties and their lawyers.
To be possessed of Sila and Samadhi , high moral character
integrity and concentration.

To be conversant with current laws prcscnhcd in Dhammalhats

N UL
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Razathats (Royal Edicts) and judicial decisions of Courts and
Benches and procedures. both civil and criminal.

9 [Frudite and competent in passing judicial decisions.

10. Free from four kinds o1 Akati I.epas (corruptive practices).

During the reigns of the Myanmar Kings. there were quite a number
ol prominent single judges and benches. To mention but a few. they were
Yondameik Kyawhtin or Khonedaw Maung Hmine of Yezagyo Bench.
Navmyo Sithu Raza of Taungpyonegyi Bench. Kyonewun Boncmazeya.
authorof famous dhammathat Manugyve of Alaungpaya's reign. Atula Maha
‘Thihathu of Thibaw's reign and last but not the least. Kinwun Mingyi U
ILaung of 36 Dhammathats fame who served as a juri-consults to both
the Myanmar and the British rule. :

O1 the three sectors of Judiciary. Executive and Legistlature. Judici-
ary  proves to be the mainspring of the three. enabling the state
machinery to run smoothly keeping in proper perspective. Otherwise. the
vovernance ol the country could be upset and pillar of justice would fall
As a result. the people will be unhappy and dissatisfied. not having

justice where it is due. Thercfore. our modern day Myanmar judges

should never lose sieht of their significance in the administration of
justice. They should always try to maintain their crucial characteristics of
being upright. impartial and  fair - minded. They must remember the
perennial principle that. " Justice must not only be done. but seen to b
done." and "To give everyman his due". :

AUNG THAN TUN (Monywa)
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ON DURG-RELATED

OFFENCE

According to the traditions and custom of the people of the Union
of Myanmar and under the bounds of the religion the  people profess
that Myanmar does not indulge in narcotic drugs.

Introduction of opium to East Asia. including Myanmar. is indeed
a dark page in the history of mankind and it is an undcniable historical
truth that our people as well as the pcople of the world have been
suffering bitterly from this problem.

It is obvious that the abuse of narcoti¢c drugs creates health and
social problems. causing physical, moral and psychological defects to
drug “addicted persons. It is also recognized that drug addiction of the
vouth is frequently associated with crimes.

In wip\fng out the menace of narcotic drugs abusc. cvers countny”
hard hit by this scourge. is cndeavouring their level best to wipe ow
narcotic drugs. the common encmy of the world. in its own way and
means. The fight against abusc of narcotic drugs is a major national
concern’ and we have been carrying on with a national outlook. In facL.
abuse control is truly an international chalicnge. In many aspects. this
global problem hindered national development programmes and CLOI‘I()mlC
plans ‘in many . countrles especially in developmo nations.




It puts a heavy burden on law enforcement officials. the judicial and
penal system, causing extra expenditure and time. In accordance with the
authentic enacted laws. deterrent punishment has been made to offenders
in cases, relating to possession, production, sale . trafficking , importing,.
exporting conspiracy. using arms, children and power of a public servant
of psychotropic substances, paraphernalia and chemical precursors. elc.

The general public has daily access of the news, on various Kinds
of media including newspapers, radio. TV. about the seizures and
effective punishment given to narcotic offenders.

While the State is relentlessly fighting against the treat of narcotic
drugs. the courts have to play a vital role by handing down effective
punishments to thosc found guilty of offences related with narcotic drugs.

It is quitc appropriate to learn the leading decision of the Special
Appeal Bench of the Supreme Court (Mandalay Sitting) in the case of
Daw Ei Shang - Tit Vs. Union of Myanmar in its Criminal Special
Appeal No. 1/2000.on 1 March 2001. -

The case was that, when Inspector of Police Sai Hla Myint.
accompanicd by the Chairman. of the Ward Pcace and Development
Council . U Eik Saw and member U Sai Min and party searched the
house of Daw Ei Shang Tit, 72, Bo Gyoke Street. upper San Sai Ward, -
Tarchilcik on information under Aungtagun Opcration at 12 o' clock on
14" December 1997, stimulant tablets amounting 92,000, weighing 9
kilograms and worth of 138,000.00 kyats. were seized in 45 plastic packs
from paper box of Peacock rice cooker which was found on the
bedstcad  of Sai Saing lllaing . son - in - law of Daw Ei Shang Tit in
his bed - room. Besides. 130.000 stimulant tablets weighing 13 kilograms
which were worth of 195.000.00 kyats were found in 65 plastic packs
placed in hard board box with Thai Letters. Morcover 22 old silver-coins.
24.350 Thai Bahts. 7.900 kyats. gold jewelleries.a ccllular phone. two
motor vehicles and two motoreycles were also seized.-Gold jewelleries;
Thai Bahts and Myanmar Kyat notes were seized from housc-owner Daw
Fi Shang Tit's bed-room and Thai Bahis were seized from Eik Kyauk.
Therefore L.P. Sai Hla Myint of Tarchileik Township Police  Station
booked a FILR case and sent up the accuseds before the Shan State
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Court (‘lar Chllelk Distirct) for trial under the Narcotic DIUQS and Psycho-
tropic Substances Law, 1993. Thus the case came into cxistence.

At the close of the trial accused No. I. Daw . Ei Shang Tit and
accused No.3, Eik Kyauk were acquitted. Accused No.2. Sai Suing
Hlaing was sentenced to 30 years imprisonment under S.19¢1) of the
Narcotic Drugs and Psychotropic Substances Law. 1993 and  accused -
No.4, Nang Khan Tit was sentenced to 10 vears imprisonment under S. 19
(a)21 of such law. In so sentencing. exhibit land plot and house were
ordered for confiscation.

When Daw Ei Shang Tit due to her dissatisfaction -over the order
of confiscation of exhibil 1and plot and housc. filed a revision with the
Supreme Court (Mandalay Sitting) it was summarily dismissed. Then.
being dissatistied with such order. Daw Ei Shang Tit went on Special
Appecal to the Supreme Court."

The Supreme Court granted the Special Appeal chh to hear the
following issue in a legal controversy -

" In releasing Daw Ei Shang Tit on acquittal. the order of confis-

cation of immovable property. submitted to the court as exhibit-11

for evidence is to be considered if the very order is legal." -

The Special Appeal Bench of the Supreme Court reviewed inter aliu
in its judgement. it is no doubt that 92.000 stimulant tablets. weighing 9
kilograms and worth of 138.000.00 kyats were seized from the bed -
room of No.2 accused Sai Saing Hlaing. son-in-law and No. 4 accused

"Nang Khan Tit. daughter of Daw Ei Shang Tit. the sole owner of the

house. Sai Saing Hlaing's bed - room is adjacent to his mother-in-law.
Daw Ei Shang Tit's bed - room. While I.P. Sai Hla Myint and party made

search and raid Daw Ei Shang Tit's house, Daw Fi Shang Tit was found

by that bed-room according to the statement of Chairman of the Ward
Peace and Development Council U Eik Saw, before the court.

In the court decision it is stated that under these situations, it can
not be said that.such house seems not to be involved in the crime only
for the reason of-acquittal on Daw Ej Shang Tit. house - owner. As S. 24
(b) of the Narcotic Drugs and Psychotropic Substances Law. 1993
providcs. 'rclevant _Immovable propc,n\ involved in offence." it is no

/




" doubt that the house wherein found narcotic drugs is the relevant

immoveable property. Moreover it is proved that the house in issue was

" used for pushing stimulant tablets.

It 'was also observed by the court that the facts of the cases of
Daw Khin Su and one Vs. U Ohn. Maung and four® U Mya Maung
Vs. Union of Myanmar® and Daw Ohn Vs. Union of Myanmar and
four® .on which Advocate for the appellant persistently relied on and
saying the court's persistent compliance of the principle to return the
exhibit to the person from whom it was seized in case of those in which
accuscd was acquitted, were not-the same with the facts of this case.
The exhibits in such cases were not those relevant with narcotic drugs,
but they were share gold and diamond articles which were given back
to those entitled to possess- them. .

To focus the above - mentioned case, we find some material law
points that in such a case where convicted for storing narcotic drugs
for sale, it is not fundamentally to know who is the owner of the
house. The essential thing is whether someone residing in such house .
uses that house in committing offence. If it is appeared that such.
house is used for trading narcotic drugs, it shall be confiscated under

" S.24(b) of the Narcotic Drugs and Psychotropic Substances Law, 1993,

In these circumstances, the Supreme Court held, that, the order
passed by the Shan State Court (Tarchileik District) confiscating the land
plot and house appearing in search form (Exhibit - H) is not wrong in
law and dismissed the appeal filed by Daw Ei Shang Tit.

In the above stated case which 'is one of the leading cases, it is
worth noting that the immoveable property involved in the case ought
to be considered to be confiscated by ajudicial process in the ‘line of
whether the accused being found guilty or not. ' ’

(1) 1965 B.L.R., P-620
(2) 1974 BLR,, P- 55
(3) 1984 B.L.R,, P- 49



In narcotic cases, we should take Judicial notice to give deterrent
punishment not only the accused person but also ..on property with
concentration in passing out the verdict.

As far as our kndwledge are concerned the former Council of
People's Justices had issued Directive No . 9/ 75 and the Supreme Court
had issued Directives No.4/92 ,No. 1/93,N0.4/94,No.1/99 and No. 4/99
to all courts, we are responsible 0 hand down deterrent punishment to
offenders involved in narcotic cases. ,

Now that the. State is striving with migut and main to eradicate and
annihilate the scourage. of narcotic drugs abuse root and all, it is of
paramount importance for the courts to be fully aware of the state
policy and promulgation of the existing laws.

It is also required for the courts at different levels to constantly
adhere to the directives issued by the Supreme Court and leading
decisions and rulings passed by the Supreme Court and met out deterrent
punishments commensurate with the offence committed in order to achieve
greater success in elimination of abusing drugs.

Presented by

(Daw Hla Hla Yee) (U Zaw Win) (Daw - Aye Aye Thein)A
Ka Tha-16 Ka Tha-18  Ka Tha- 36

. English Proficiency Course
No. 3 for Judicial. Officers




'LAND LAWS
AND i
REVENUE

U HLA MYO THAN (ADVOCATE)

We' human beings are born into this planet 'called " earth” and in a place
called " Union of Myanmar". So another fellow like us is born and live beside
our place; and then another fellow so born and dwell beside and then another
fellow - another, fellow - incessantly.

We the first earth landed fellows and another individual who landed like us
here to fore are some are skin- colour alike and some are different so also cult
and culture like and dislike but since we human beings cannot stay alone and
aloof. we hate and hiss we embrance and disgrace have the system of
correlation among us exist and become"” Myanma Community" and later"Myanma
Nation" so called social milieu. . ‘

But supposing we are born into not in the present Union of Myanmar, the
enviroment, cult and culture will be different and different kind of love and
hatred , anger and greed giving more latitude for different distinction of races.

Whatever be the natives or nations we have love and hatred and disputes
are inevitable. So comes one wise and elderly. person to arbitrate, pacify and
instruct how to live peacebly among them. For which act of supervision and
ruling we have to pay respect and thus becomes supervision fees or ruling fees
etc:

Such is the birth of " Revenue " and sometimes called "tax" in the
community, country and states etc. the interpretation clause of the word varies
from item to item, place to place and transaction to transaction.
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This process is called " Settle-
ment" and so comes the Settlement
Rules and Instructions etc. for the peo-
ple who stay in a place is said to
"settle" in this said place. The person
overseaing the process is termed the
Settlement Officer. 830)6865@

So let us examine the parapher- s % Ao s s oQ0¢ F\"C?{E)
nalia of Settlement. Since we are deal- S '
ing with land Laws, we have to persent
in accordance as this law a fortiari
other Laws.

Firstly we examine what is meant by " Land ".
definitions but generally -

The expression of land includes benefit to arise out of and things
attached to the earth or permanently fastened to anything attached
to the earth.

According to Section 23 of Land and Revenue Act ( condensed)

All cultivable land shall be liable to be assessed to land revenue.
But Land belong to the site of any monastery. pagoda and sacred
building are exempted from revenue.

In the above case we have to konw what is meant by " Revenue" . There
also many definition learnt. But short and intelligible definition is found in
Section 37 of 1889 Upper Burma ( now Myanmar) Land and Revenue
Regulation.

1(b) Revenue includes land revenue payable in respect of State and other

lands etc:

The person who collects the Revenue is called the Revenue Officer under
the unequivocal definition of Section (4) of the Lower Burma ( now Myanmar)
Town and Village Lands Act.

There are settlement officers and then Land Records Department emerged
and Land tax is levied and collected by Land Records Officers and Staff. etc.
accordingly to types of Land. crops and settlement modes.

As for the determination of land revenue we have to refer Section 23
(Land lable to revenue)

There are so many land

L1553
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.Section 24 ( Mode of Assessment under the Land Revenue Act)
Section 27 (Liable to payment of land revenue under the Upper Burma
(now Myanmar) Land Revenue Regulation.)
Section22 (Land liable to land revenue under the Lower Burma (now
Myanmar) Town and Village Lands Act.
3(ta) Leying of land revenue under the Land Nationatisation Act.
-(11) - onwards - Not directly but indirectly inplicates with Land
" revenue under the Urban Rent Control Act.

IN RETROSPECT

"We can trace back Land Laws and its consequences as old as Bagan Khit
(era) round about AD 1000 and before, from the then stone inscription
(commonly called Kyauksarstone alphabets etc. Then as time rolls on such land
laws slowly transformed and varied to Pinya, Sagaing, Ava (now Innwa)
Hanthawaddi (now Oktha Pago (Pegu and then up to Konboung Khit (era)
of Alaungpaya dynesty the last king being, King Thibaw . Then our Union of
Myanmar was annexed in the year 1886 ect. |

Therefore we can trace only the land laws and produces in the Konboung -
Khit (era)etc.

Up to the year, 1886, that is, before the annexation of the whole of our
Union of Myanmar, the Upper Myanmar Country lands were divided in to
King (or) Queen Lands, Servicemen Lands, Relegious and Peoples Lands for the
administration of King's (or Queens's) Land - so called

" Lamaing Ministers " were appointed, such as.

‘ Shwe Nan Lamaing Wun
Aung Pinle Lamaing Wun
Wut Myay Wun
State Lands Wun
Distant Land Wun
Myay Sun Wun
Depa Bo
Ayadaw Ok
Gardens Ok
Garden Superintendent etc, were appointed.
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Here "Wun" means Ministers and Ok is official - in - charge in the nearest
modern equivalent. ‘

Also District Wun, Town Wun concerned also cooperated in revenue
cellection. The area (acrage) was determined by " Tar and Pe " measurements.
Since measurement of Land is very important, officers so called " Pe Taing"
(nearest. equivalent "Pe Measurer " and determine the value of land so called
"Myay Chance" (nearest equivalent land value assessor) were also appointed for
levying of texation. _

When the Uppet Myanmar was annexed the King's (or Queen's) lands were
continued recognition and" ats peoples (Citizens ) continued ownership inces-
santly. - L ' '

In lower Myanmar which was ealier annexed. land revenue was the then
collected and for this purpose "Settlement and Land Record Officers" were
appointed and they administer and supervise land affairs. where land revenue as
first priority level.’ ‘

After 1886 the whole of Myanmar was annexed. and the systems of land
administration is a amalgamated and formed into one: unanimous system of
revenue collection with mutatis mutantis. ' '

In summation, in our daily activities since we are staying.on land we are
bound by Land Laws in one way or another. If we do or ( commit) something
unlawfully or illegally we cannot say that we do or (commit) because we do
not know law etc. It is not the excuse because if youdo not know law you
should ask and consult somebody who know law because ignorance of law is
not excuse and you will be dealt with according to the law.

Thus, there is the legal maxin which runs -

"Ignorantia juris non excusat " which signifies " Ignorance of law does not

‘excuse. Hence since we are earth- bound creatures we must be careful and

obey "Land Law"

Finally we must not forget to pay the land Revenue and other Revenue
alike to pay to the Collector in time.

HLA MYO THAN (ADVOCATE)

’
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¢ v of Confesio

Confession .is one-of the most important kinds of evidencé=n
criminal cases it frequently constitutes the basis for conviction of the
accused. The law relating to this important topic is mainly embodied in
the Evidence Act and the Criminal Procedure Code and has been
luminously interpreted by the highest Courts. In this-papcr some facts are
highlighted to support the Trial Judges who record confessions and use
it in making decisions.

Introduction

I. Basic Facts about Confession
1. Definition of Confession

The word " Confession" has not been defined anywhere in the
Evidence Act. In generally, a confession is an admission. in whole orin
part. made by the accused person of his guilt.! In his book " The Law of
Evidence",? Sir Arthur Eggar defines that a confession is an admission
by a person that he commits a crime.”,

In some rulings*. the term " confession” was defined as a statement
which either admits in tcrms of the offence or at any rate substantially
all the facts which constitute the offence. But it docs not include a
. exculpatory statement.

Oxford Dictionary of Law. New edition, tht UK P- 96¢

Sir Arthur Eggar. The Law of Evidence, Yangon. Myanmar,1958. P-
See 1950. B.L.R. 172 (S.C.). 1951, B.LR. 142 (S.C.). 1962,

B.L.R. 355 (C.M.A.C)

wl\):—-
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2 Kinds of Confession

(n.nl sions,it is well known. arc of two kinds, Judicial and I:xtra-

Judicial.

Judicial confession is recorded by the Magistrate and it

proves ll:,L‘H by virtue of Section 80 of the Evidence Act. Extra - Jjudicial
confessions are those which are made by a party elsewhere than before

a Magistrate. They are proved by witness who heard the speaker's words
constituting the confession.*

(1)

(2)

(4)

3 Differences Between Confession and Admission

A confession differs from an admission:

Confession is a statement made by an accused person which
is sought (o be proved against him in a criminal proceeding
to establish the commission of an offence by him; while
admission is usually applied to a civil transaction and
comprises all statements amounting to admissions as defined
in section 18 of the Evidence Act.

A confession if deliberately and voluntarily made may be
accepted as conclusive in itself of the matters confessed: an
admission is not a conclusive proof of the matters admitted.
but may operate as an estoppel.

A confession always goes against the person making it: an
admission may be used on behalf of the person making it
under the Exceptions provided in  Section 21 of the
Evidence Act.

The confession of one of two or more accused persons

jointly tried for the same offence can be taken into considera-
tion against the co- accused (see section 30 of the Evidence

Act) .But an admission by one of several defendants in a suit
is no evidence against another defendant®.

U Saw and 9 others V. Union 1948, B.L.R.. 241 ¢H.C.) :
Ratanal Ranchhoddas and Dhirajlal Keshavlal Thakore . The law of
Evidence. Bomaby , 1940 P- 56 “ |
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11 How to record a confession

Detail rules for recording confessions are contained in Sections 164.
364 and 533 of the Criminal Procedure Code and paragraphs 602 to 604
of the Court Manual.

Any Presidency. Ist or 2nd class Magistrate specially empowered
may record any statement or confession made to him in the course of an
investigation at any time 'bc[‘m‘c the enquiry or trial commences.® Suchsa
confession shall be 1‘0'001:'(10([ in the following manners:

(i) every question and answer shall be put down in full:

(ii) the record shall be read over to him.If it is written in a
language which he does not understand, it shall be inter-
preted to him:

(iii) he shall be at liberty to explain and add to it; and

(iv) it shall be signed by him:

(v) the Magistratc shall make the following memorandum at
the foot of the record and sign it:

"1 have explained to (name) that he is not bound to make
a confession. and that if he does so.it may be used in
evidence against him and 1 believe that the confession was
voluntarily made. It was taken in my presence and hearing,
admitted by him to be correct. and it contains a full and true
account of the statement made by him"
- Therefore. when a confession is taken under section 164 of the
Criminal Procedure Code. it must be recorded in the manner prescribed
in-scction 364 of the code.’

6. Section 164 (1) of the Criminal Procedure Code.
Tk See the Courts Manual Paragraph 604 and section 364 of the

Criminal Procedure Code.




The following rules are shown in paragraph 602 of the Court

Manual -
(1)

(2)
(3)

(4)
(5)

(6)

(7
3)

A confession should be recorded in open court and during
court hours.® .

It is objectionable that the Magistrate who has recorded the
confession of an accused try him subsequently.

The Magistrate must satisfy himself the confession is made
voluntarily .and to this-end he should examine whether some
influencing circumstances exist. '
The Magistrate should give , before recording confession, the
accused a few hours for reflection and not to be influenced
by the police.

The Magistrate should not cross - examine the accused and
should do his utmost to elicit from the accused a full and
detailed statement of all that he knows. relevant to the
offence committed. ‘

After recording a confession , the accused person who has
made such confession shiold be remanded to jail. _
A confession should be filed in a miscellaneous proceeding.
The Magistrate should warn an accused before recording his
confession that He is not bound to make a confession and
that if he does so it may be used in evidence against him.

The rule refers that the Magistrate must record a confession when

he satisfy

that the confession is given voluntarily. So. it is the

imperative duty of a Magistrate to examine the accused carefully before
recording a confession and to satisfy him self that the accused does not
speak in consequence of any inducement, threat, or promise. but that his

8.

9.

In the case of U Saw and ‘9 others. to avoid publicity and ensure
the safety of the life of the confessing accused, the Magistrate
recorded the confession and had each accused brought before himat
6 a.m and not in open court. It has been held that in exceptional
circumstances the rule may be relex and there was no deliberate
infringement. 1948 B.L.R 217 (H .C.)

Shwe Sin V, GoYernment, 3. L.B.R. 213




e D R <

confession is purely voluntary. *The Magistrate is bound to put prelimi-
nary questions to the accused with a view to discover whether he confess
voluntarily. Unless the Magistrate has made a real and substantial  en-
quiry as to the voluntary nature ofa confes’sion. the confession recorded
by him is inadmissible in evidence.” ,

Where there is any irregular in recording of a confession by a
Magistrate empowered to record such conlession, the Magistrate himself
can be called and examined as a witness."

III Admissibility of Confession
1. General Rules under the Evidence Act

According to section 24 of the Evidence Act.a confession by an
accused is irrelevant if it is caused by (1) inducement:(2) threat; (3)
promise. The inducement. threat or promise should have procceded from
a person in authority and sufficiently given the accused person.reason-
able grounds. For supposing that by making the confession he would
gain any advantagc or avoid any evil of atemporal nature in reference
to the proceedings against him.' ,

But a confession is made after the removal of the impression
caused by such inducement, threat or promise is relevant under section
28 of the Evidence Act.No confession made to a police - officer shall
be proved as against a person accused of any offence.”No confession
made by person whilst he is in the custody of a police-officer. unless if
he made in the immediate presence of a Magistrate, shall be proved as
against such person." Provided that, when any fact is disposed to as

" discover from an accused person who is in the custody, such information
as relates distinctly to the fact thereby discovered may be proved.'’

j 10. Thein Maung V. Government, 3 L.B.R. 173
1. See section 533 (1) of the Criminal Proceduce Code. -
See also Ai Htwe & 2 others V. Union of Myanmar 1957.B.L..R.(H.C.)134

12. Ratanal's The Law of Evidence, op . cit, P -55
13. Section 25 of the Evidence Act ‘
14, Section 26 of the Evidence Act

15. Section 27 of the Evidence Agt
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Section 27 is a proviso to sections 25 and 26.and not to section 24
of the Evidence Act. but the evidence of the fact that the accused
pointed out certain property is admissible.

If such a confession is otherwise relevant. it does not bhecome
irrelevant merely because. (i) it was made under a promise ol secrecy. or
(i) in consequence ol adeception practised on the accused person for the
purpose of obtaining it. or (iii) when he was drunk. or (iv) because it was
made in answer to questions which he need not have answered. or (v)
because he was not warned that he was not bound to make such
confession and that cvidence of it might be given against him.'™

According to scction 30 of the Evidence Act. when more person
than one arc beine tried jointly for the same offence. and a confession
made by one of them aflfecting himself and some of them is proved. the
Court may take into consideration such confession as against all the
accused. as well as the person making it."” _

This section is an exception to the rule that the conlession ol one
person is entirely inadmissible against another. {herefore. coniession of
a co-accused but can be taken into consideration against the other
accused.

2. Case Studies

It is clear that confessions are admissble 1 made voluntarily. i.c not
obtained as a result of some threat or inducement. or promise held out
by a person in authority (such as a police- olficer)

The confession given to a village headman is admissible in evi-
dence because he is not a pulice oflicer. However. conlession before an
Excise officer is no longer admissible in view of the Myanmar Act 28 ol

1940.'*

16. Section 29 of the Evidence Act
17.  Section 30 of the Evidence Act ; .
18.  Daw San Yi V Union ol Myunmar . 1948, B L.R.(H.C.). 195
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Confession of accused persons recorded by Magistrates are admissble
in evidence, subject only to the provisions of sections 164 and 364 of
the Criminal Procedure Code. Where a confession has been recorded by
a 2nd class Magistrate who has not been empowered by the Government
to record confession, such confession is not admissible in evidence.”

The confession of an accused person who is dead implicating
himself and an accomplice in acrime is admissible under section 32(3)
of the Evidence Act and is not excluded by illustration (B) to section
30.* However, confession made by one of the accused who is dead and
never brought to the trial is not admissible under section 30 of the
Evidence Act.?!

IV. Value of Confession

Confession are sufficient evidence against the confessing accused if
the Court is satisfied of their truth.

The Court is not to bound to accept or reject the confession as a
whole and cannot accept only the inculpatory element while rejecting the
exculpatory element as incredle, If there is any sufficient corroboration
of evidence to believe that any portion of confession is true, the Court
can accept such portion of confession as admissble.??

[f there be no prima facie evidence against an accused person,
confession of a co-accused, should be excluded. It cannot be used to fill
up the gap in the evidence of-the prosecution.”

19. “Tun Kha V state, 1948, B.L.R.(H.C.) .49

20.  Maung Shin V. Union of Myanmar , 1948 B.LR(H.C.) . 425

21.  Dengo Kandero V State, Cr. L.J. 545

22. See Union of Myanmar v Aung Tun (a) Aung Myint, 1958.
B.L.R.1(S.C.)
See also Maung San Pe and 3 others V Union of Myanmar, 1966.
BURRERSTH(SIEGICGFATEY)

23.  Be Pe V Union of Myanmar, 1950, B.L.R.(H.C.), 178
See also Khaw Taw V Union. 1948, B.L.R. 310 (H.C.)
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As regards the confession of co-accused it canonly be treated as
tending accurance to other evidence against the co- accused: it canot be
relied upon as the main evidence.*

Any Confession of a co-aceused can be used against other co-
accused jointly tried. confession must be in respect of the same
offence.”

[n regard to the use of a confession against a co-accused. (i) a
confession retracted or not may be take info consideration not only
against the person making it. but also against the person jointly tried
with confessing accused for the same offence: (2) the confession of a co-
accused as such is not sufficient to sustain the conviction of other
accused:(3) if there is other relevant into consideration along with the
other evidence as lending assurance to it.2"

Retraction of confession is a common phenomenon. If a confession
is retracted with an allegation that it was induced by ill treatment.
corroboration is ordinarily called for. The Court should examine witness
on this point, although the burden lies on the accused to prove his
allegations.

A retracted confession of an accused person should not be reearded
as sufficient corroboration of a retracted confession of another accused
so as to warrant the latter's conviction.=’

Therefore, the value and admissibility of confession is important in
criminal trial in deciding whether the accused and co-accused are guilty
or not on the basis of confession.”*

24.  Ah Phut V Government. 1940. Ran . 104

25. Maung Han V. State. 1947, R.L..R. 371

26. The Union of Myanmar V. Ah Hla & 2 others 1958. B.L.R.(H.C.)29

27. Maung Nyein Maung V. The Union of Myanmar. 1965, B.L..R. 46
(@C)

28, K.M.O." The Value and dmissibility of Confession" The Guardian,
Feb. 23. 1985




oas et oo fou B R R

Conclusion

[n the colonial period and after getting independence, some skilful
pnl.icc officers or prosecuting officers have relied upon. in serious cases,
the confession of the accused person to convict him obviously. At the
present time, the experienced and learned Judges could found that 1_‘hc
laws regarding confession are not generally understood by many Pn[_icc
Ol'!‘iC(.’['Sb{ll]d [Iml sometimes Judicial officers fall into error in dca!mg
with them . On the other hand. it must pay great notice that there is a
danger that the accused may be let to increminate himself falsely.
Therefore Trial Judges should carefully examine the circumstance under
the confession which may be true or which may be false. In conclusion.
itis clear that confession is of very important kind of evidence and
judges should notice that whether a statement does or docs not amount
{0 a confession is only important when the statement can only be made
use of as a confession.

Presented by

U Ba Tun (Ka Tha- 8)
Daw Nyunt Nyunt Swe (Ka Tha - 10)
Daw Khin Than Myint (Ka Tha 438)

English Proficiency Course
No. (3) for Judicial officers
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