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All service personnel concerning administration of justice
are to uprightly strive for successful implementation of
national policy and State's objectives
Local authorities have to coordinate with
departments concerned for administration of

justice to be in line with law
Secretary 1meets with judges, law officers

YANGON, 9 July - Sccretary - I of the Slate Peace and Develop-
. ment Council Lt-Gen Khin Nyunt met State, Division and District
Judges and law officers of State, Division and District and the
Attorney - General's Office “at the Institute of Nursing on Bogyoke Aung

San Street on 9 July and gave instructions on matters relating to
administration of justice.
L
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Also present were Chalrman of Yangon Division . Peace and Devel- ﬁ

opment Council Commander Maj-Gen Myint Swe, the ministers, the
chief justice, the attomey general , the auditor-géneral , the chairman of
Civil Service Selection and Training Board, the chairman of Yangon

City Development Committee Yangon , Mayor, ‘the deputy ministers, the - v
deputy chief justices, the deputy attorney - general , senior military - ||

officers, officials of the State Peace and Development Counil Chairman's

Office, departmental - heads, Supreme Court -judges, State / Division/ Dis- .
trict judges, Attorney-General's Office/ State/ Division District Law offic-

ers, judges and law officers of townships and districts in Yangon Divi-

* sion,,and officials of judicial and law enforcement organizations.

Secretary - 1 Lt-Gen Khin Nyunt delivered an address at the meet-
ing, In his address, he said; anarchistic .incidents took place in 1988
and peace and tranqullhty did not prevail and the people had to live in
anxiety: The Tatmadaw Government had to restore the rule of law
strenuously. The State Peace and Development Council has laid down
political, economic and social objects and been implementing them with
a view to enabling the country to stand in dignity as " a peaceful,
modern and developed nation among the world's nations.In so doing,
4".Stability'of the State, community peace and tranquillity, prevalence ‘of
law and order" was laid down as the first political objective and the
Government has . been implementing it.Now, the nation is leading

" towards peace modernization and. development. ‘In this circumstance,

national stability and the rule of law and order are the basic require-
ments for the national dévelopment. To ensure stability and the preva-
lence of law and order, all those engaging in the judicial sector such as

judges; law officers, Police Force members and personnel of Bureau of '

Special Invenstxgatlon etc are to uprightly strive with clear-cut national
outlook in discharging their respective duties, Regarding the rule of law
and order, the judicial sector is the main pillar. The State's judicial aims,
attitudes needed for implementing those aims and the code of conduct to

Lbe practised by the personnel who are engaged in judicial affairs have

3
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‘ ﬁ been mentioned occasionally. In recounting them, it an be found that the
judicial affairs must be carried out in accordance with the seven princi-
ples of administration of justice. The judge are to_uprightly administer
the justice with good characters, virtues. and straightforwardness while
avoiding 4 kinds of agati (prejudices) and 3 kinds of bribes. It is incum-
bent upon them to relentlessly strive for enabling the court to win )
confidence of the public and see that the laws are not to be neglected

- by violators. All service personnel concerning administration of justice

. such as judges, law officers, policemen, law - enforcement bodies, foren-
sic doctors, laboratory technicians, etc are to uprightly ~strive for
successful implementation: of the national policy and ‘the State's -
objectives. To ensure community peace and tranquillity and the preva-
lence of law and -order, they are to discharge duties with correctness,
justice and consideration. The judges areto strive to'become good ones
possessing virtues, straight-for-wardness and wisdom, on whom the peo-
ple can rely. They are to build ‘themselves up to have high level -of -
outlooks, thoughts, concepts and efficiency in order to contribute towards
the building up of a new peacéful, modern and developed nation.

The State Peace and Development Council has made necessary -
reforms to ensure the judicial sector to be in harmony with the
developing conditions -of the country. With a view to enabling the
judicial sector to serve the nation and the people more, the Judicial
Law promulgated in 1988 was revoked and the new judicial Law was
enacted in-2000 . Organizational setup of Supreme Court, State /
Division/ District/ Township Courts were extended. Some amendments
were made in the existing Civil Procedures Law for speedy disposal of .
civil cases. : B :

The 1988 Attorney General Law was also revoked and the 2001,
Attorney - General Law was promulgated for ensuring the judicial
- works, administration of j'usticé and the vyorks to provide legal protec-
tion to the public. Necessary laws are also promulgated to safeguard

 the rights safeguard the right of the citizens and to ensure successfiil J
— , )
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implementation of political, economic and social objectives of the State
To enforce the laws promulgated by the State, the courts are respon-
sible for administration of justice. The administration of justice must be
made with strict-adherence to the prescribed laws, by laws, procedures
rules,regulations and directives. A part from enforcing the laws, the
courts are also to guarantee justice to the public. Hence, they are re-
quired to stand as a main pillar on which the public can rely. To
administrater the cases occurred among the people, in conformity with
laws is the proper administration of justice:In either criminal case or
civil case there are two aspects legal and factual. The views on facts
may be different between one court and anther. However, there should
be no difference regarding' legal matters. In connection with factual

matters, true facts and evidence are to be exposed correctly in conform-

ity with the respective laws for handing down right judgements: If a
judgement is made on a case neglecting or opposing the law, the
judge will not be free from four kinds of prejudices, the Secretary-1
warned. To expose true facts, the judge has to hear the case and
examine witnesses and evidences in conformity with prescriptions of the
Civil Procedure Law, Criminal Procedure Law and evident Law.In this
way, the judge can make a right decision.

To ensure speedy and correct disposal of cases at courts at
different levels, the law offices at different levels are to provide
assistance. The law officers are also to make co-ordinations and
cooperations to be a bridge between courts and law enforceing bodies
such as Myanmar Police Force, Cirminal Investigation Department,
Special Investigation Department and Bureau of Special - Investigation.
The Law offices are responsible for giving legal advice to prosecuting
organizations before they send up cases to courts for trial. The Law
officers are also to perform duties as proseéutors on behalf of the
State. Hence , judges , law officers and officers of prosecuting organiza-
tions who are responsible for ensuring the uprightness in judicial sector,
are to make constant studies of laws, by laws, rules and regulations,

Z
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procedures, manuals, directives and precedents. The Supreme Court has

" given directives to courts at different levels in orders to make judge-

ment speedily without delay. The judges of Supreme Court are to make
field trips to the township courts at grassroots levels and to supervise
the administration of justice. ;

Especially, in making judgements on criminal cases they should
keep in mind that not only the victims of the crime but also security of
the State and the people, peace and tranquillity, economic and social
sectors are harmed due to crimes. It is necessary for the judges to
safeguard security of the State and the people, peace and tranquillity and
suitable punishments should be handed down for those who commit the
crime. In civil cases, judegements should be made to enable those who
actually suffers the loss to enjoy legal reliefs in full, he said.In this way,
problems being suffered by the people can be solved correctly through
proper administration of justice. Then the people will surely come to rely
on courts. g

A glance at today's judicial sector shows that some judges are

needed to administer cases in conformity with the seven principles to -

ensure the uprightness of the of the judicial pillar. Such weakness and
short-comings are to be remedied.

The Government has laid down the 15 years narcotic durgs eradi-
cation project and has been implementing it with might and main. The
Committees for Drug Abuse Control at Central, State / Division, District
and Township levels have been formed and anti-drug activites are being
launched on extensive scale. In this context, the court are to hand down
deterrent punishments on those who are convicted of drug related
offences. However, some courts handed down punishments which were
not deterrent and some higher level courts hand down lesser punish-
ments in appeals and revisions. Hence, the judicial pillar isto ‘be in
harmony with the implementation of the State's objectives and plans.
Similarly, those cases which can harm the national character as well as
stability security, economy and culture of the State should be handed

6
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down with effective and’ deterrent punishments. However, some courts are
" “handing down lesser punishments i in such cases. Thus, bold and correct
punishments must be handed down in the light of serving the interests
of the nation and .the people. :
' Those crimes relating to character and moral, such as theft ;
robbery, etc harm the securify of public lives and thus the violators
deserve effective punishments. To hand down effective pumshments only
authorised judges are to admxmster ‘such cases . Proper supervision
should also be made. upon. courts at different levels as some courts
revoked unsuitably. The courts at different levels are to be supervised.
There are only a forensic doctor and an assistant doctor for

the courts in the whole country due to getting certificate of evidence in
time. Necessary arrangements are to be' ‘made for reform.
~ Regarding the function of the courts, some judge deviate from
prescnptlons and' procedures without precisely obserbing the decree and
. directives of right decision cannot be passed due to lack of qualifica-
tions. Granting bail to clients according to law, return of evidences and
issuing' of decrees 'judgements and necessary documents cannot be car-
ried out in time, :
" Some judges are neglectmg ethics ‘and codes of conduct, violating
rules and regulations and notorious for taking bribes. This is why actions

judges are 24 in 1999, 28 in 2000 and 66 in 2001. He spoke of the need
for' superior orgamzatlons to'admonish the judges and try' to remove
their bad behaviour.

-+~ - At a time when the State Peace and Development Council is
makmg efforts for emergerce of a moderm developed nation with
momentum, officials and dapartments concerned are to participate with
pamotlsm in the tasks for harmonious development of judicial, admin-
istrative and legislative sectors. He spoke of the need for personnel from
Qrosecutmg organizations. such as MPF, BSI, Immigration and National

criminal cases in Yangon Divison. There is delay to make judgement at

were taken against-them every now and then. The number of those
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Registration Department, Forestry Department law Office, chemical tech-
| nigians and forensic doctors to discharge duties in their respective roles.
' ‘Nowadays, many cases of smuggling - out natural - resources are
being exposed. There are many cases of So¥aggling out forest Products, |
minerals, jems, oil and petrolemﬁ products, fish & 'mea‘t as well as other. ,
natural resources. There are also many cases of aittempts to smuggle out
men and women deceitfully and cases of smuggling in motor yehicles
.|| and various kinds of commedities as well as drug related cases. It was
found that there were many loopholes and. weaknesses in filing up
cases. Some service personnel involving in investigations and prosecu-
tions of cases are also found to be carrying works ‘not in conformity
E with respective laws and procedures in arresting and procedures in
arresting violators and confiscating evidences. ‘Some failed to collect
sound evidences and to expose important witnesses and real violators
and sent up near-by presons as culprits for trial. Moreover, some cases
which deserved to be handed down with severe punishments were sent
up to trial under some sections on which small or nominal punishments
‘can be ‘handed down. In obtaining legal advice from law. offices,
necessary sound evidences and documents were not aftachpd. In some
cases, legal advice was not asked during the stipulated period. In some
cases, legal advice was asked only when the remand period was almost
. up for the arrested persons. There were many instances which were not.
in conformity with the prescribed laws and procedures. Personnel con-
cerned are required to make co- ordinations and collaborations- flor\
minimizing and wiping out those loopholes and weaknesses. | A
The law offices which are to provide assistance for ensuring
. Speedy andcorrect disposal of cases, are required to ask the prosecuting
bodies for Sound evidences and witnesses. There are also some law
officers who were not dutiful in performing  duties as prosecutors. To
rrliqiplize_ and wipe out those loophbles and weaknesses, it is needed for
the Attorney-General's Office to provide qonstanf supervision to respec- .'|f"
tive prosecutors and to take appropriat_e.actions. In addition, the man- )
. 8

‘ . ¥

7




(— —
agement bodies have to take measures to ensure that orders of the
court issued in accordance with the law are abided by all and have to
refrain from bias. We ml§t\ be law are that if the decisions handed down
by’ the court in accordance with the laware interfered with, people will
have no trust in the judmxal machinery of the State. It has been warmed
" before that the local authorities have to coordinate with the departments
concerned for the administration of justice to be in line with the law
and they should avoid the abuse of power. However, the a buse of ’
power still exists and therefore the acts detrimental to free and speedy
administration of justice should be avoided, he warned. He continued to |
say that lawyers should also mend themselves. The lawyers play a'key
role in maintaining the judicial pillar. As the lawyers are law officers
‘who have to render assistance to the courts in disclosing the truth, they
have the duty to help the administration of justice with their knov\(ledge
of law. He said that the lawyers have to put forward their arguments in
accord with the law and also have to follow their codes of conduct.
" They should avoid contemptuous acts, words and expressions
toward the courts, asking - the questions that are prohibited by the law
seeking an unresonably high consultancy fees and advising the witnesses
to make false statements and deferidants to stay away. It is obvious that
" the lawyers are engaging in unscrupulous acts such as making real”
estate'bonds without mentioning the true value, taking unfair advantages
of service' personnel by bribing them, serving as a consultant for the
defendant and as representatwe of the plaintiff ‘at the same time, he
noted. ;
Therefore, the Secretary- 1 urged the lawyers to discharge the
duties according to law and honour their code of conduct. =
Only when the “administration of justice is true and fair, will all the
* citizens believe in it and trust the Government and the service personnel.
The service personnel who are related to the administration of justice
are to be 1mbued with good moral{and ethics and free from’ corruption
& and to abide by the existing law , rules and. regulatlons Malpractlce of

T g
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some corrupt service peronnel can tarnish the public image of the
Government and its efforts for national development.

With regard to the Control of Money Laundering Law prqmul-
gated on 17 June 2002, the Secretary -1 explained that the 20th UN )
‘General Assembly held in 1998 urged all member nations to introduce

the law before 2003 and most of the member nations have promulgated
the laws of their own. Five ASEAN nations namely Singapore, Malaysia,
Indonesia, the Philippines and Thailand promulgated this law before
Myanmar. The main objective of the law is to carry out measures in

conformity with the international conventions that Myanmar has acceded

in implementing control of money and property obtained by illegal
means and to cooperate with international organizations, regional
organizations and neighbouring countries. He said the prosecuting bodies
are to understand the Money Laundering Offences well. He also spoke
of the need to understand Section 5. He also went into details in
connection with into details taking of action -against offenders. He noted
that workshops would have to be held for the responsible personnel
charged with prosecuting bodies so that they would fully understand the
law. He spoke of the need for the personnel concerned to understand the
objectives and essence of the law.

In conclusion, the Secretary -1.called on the _]udges at dlfferent
levels to keep themselves free from practices of bribery and corruption
and administer justice correctly and fairly, to try to contribute towards
success of the political, economic and social objectives through correct

administrations of justice, to ensure- community peace and the rule of
law, see that the public do not suffer due to malpractices of all- those

engaged in the administration of justice, to abide by Head of State
Senior General Than Shwe's guidance on do's don'ts meant for ‘all the

State service personnel including those in the judicial sector, and dis- ||

charge their respective duties upholding the noble character.

10
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Jud1c1al\ Matters relevant to
Myanmar Mlssmn ab\road |
S : U Soe Nytint

In the Vienna Convention on Dlplomatlc and Consular Relations, Jud1c1al‘
matters ‘are mentioned as follows: -

~ Consular functions consist in:- - SN

(f) actingas notary and civil registrar and in capacities of a similar kind,
© -and performmg certain functions of an administrative nature, provided
that there is nothing contrary thereto in the laws and regulations of
the receiving State; :
T (2) safeguarding the interests of nationals, both individuals and bodies
‘ corporate of the sending States in cases of succession mortis causa
“in the territory. of the receiving State, in accordance with the laws
and regulations of the receiving State;
(h)  safeguarding within the limits imposed by the laws and regulations
- of the receiving State, the interests'of minors and other persons
" lacking full capacity who are nationals of the sending State, particu-
v - larly where any. guardlanshxp or trusteeship is required with respect
"\ to such persons; ™
@ . subject to the practices and prooedures obtaining in 'the receiving
' State, representing or arranging appropriate representatlon for
nationals of the sending State before the tribunals and other authorities
of the receiving State, for.the purpose of obtaining in accordance
with the laws and regulations of the receiving State;provisional meas-
ures for the preservation of the right and interests of these nationals,
where , because of absence orany other reason, such nationals are
unable at the proper time to assume the defence of theirrights and
interests;
G) transmitting judicial and extra - _]UdlClal documents or executing
h letters rogatory or. commissions to- take evidence for the court of the
* sending State in accordance with international agreements in force
or, in the absence -of such international agreements, in any other
© < manner compatlble with the lawsl and regulations of the receiving
State ‘

11




Diplomatics and Councillors (Oaths_and Fees ‘Xct)'

In conformity with the judicial affairs stated above, Diplomatics and
Councillors (Oaths and Fees Act, Act No. 19, 1954 was promulgated) This Act
was written in Myanmar language containing seven sections. Section 1 deals
with the title of the Act. Section 2 deals with the definitions of Councillors and
Diplomats. Section 3 is the most important section in the Act. It is also in
-conformity with the spirit of the Vienna Convention. . o

Section 3 (1) reads that a diplomatic or a councillor may administer oath
or affidavit in a foreign country orany other places other than Myanmar Naing
-Ngan to which he is accredited. Moreover, he may perform any notarial duty
of a notary public. An oath or affidavit administered- by or before him, or the
performance of notarial duties by hirh will be deemed fo be an oath or affidayit
or performance done by alegally authorised person in Myanmar Naing-Ngan.

In Section 3 (2), it is stated that oaths, affidavits and notarial performance
duly signed and sealed by a diplomat or councillor is admissible as evidence
in a Law Court. _ - '
In Sectién (4), it is stated that offenders who takes oaths untruely may be
punished. ) , _ '

In Section (5), itis stated that offenders who made a forged oath may be
punished. ' o -

In Section (6), itis provided that if anyone commits any offence will be
tried as if he has committed the offence in ‘Myanmar Naing-Ngan.

Section (7) deals with power to issue bye-laws. o

The salient points to be noted here is that the Diplomats and Councillors
have the power. |

(1) to administer oaths and affidavits;

(2) to perform notarial duties.

Affidavit

_ An affidavit means a written Statement made on oath to be used as legal
proof. To be more precise, an affidavit means a written statement affirming or
swearing the truth of the facts stated and signed before a notary public or
similar .officer. There may be various matters in making affidavits. o

)
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Judicial matters

.~ Union of Myanmar has not yet signed any bilateral treaties or agreements
«¢oncerning service of judicial documents abroad, taking of evidence abroad or
enforcement of foreign judgements in civil, commercial and féimily matters. .
Although there are no bilateral  treaties or agreements, we have laws, procedures
and rules concerning service of foreign summonses.

Section 29 , Order 5 rule 23 (A), 25,25(A) and 26 of the Civil Procedure
Code deal with the issue of summonses by foreign Law Courts.

Section 75,77 and 78 of .the Civil Procedure Code deal with taking of
evidence abroad, , , '

In accordance with the provisions in Civil Procedure Code and Court
Manual, Myanmar Law Court issues summonses on defendants who are residing
in foreign countries. through Ministry. of Foreign Affairs. MOFA sends the-
summonses to the respective embassy which will return these after duly served
on the defendants. Most of the judicial matters carried out by the Myanmar
diplomati¢ missions in foreign countries is service of summonses on defendants
residing abroad. .= . :

Another duty for the diplomatic missions in foreign countries is to take
evidence for the court of the sending state in accordance with article 5 () of
the Geneva Conventions _

' Under section 74 and 77 of the Civil Procedure Code, Myanmar Law
Courts can issue letter of commission to examine a witness. The Myanmar Law
Courts usually appoint the Myanmar Diplomatic Mission ifi a foreign country as
commissioner to examine a witness who resides in a foreign country.

 The Courts Manual Volume Iprovided that where the Myanmar consular
officer within whose jurisdiction the witness to be examined on commission
resides is permitted by the law of the country to take evidence, a commission
may be issued through proper channel to such consular officer for execution.

"U Soe Nyunt
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" English, why should we learn it?"

(1)
' U KHIN MAUNG (M.OFA)

1. To being with, | am"an-oldie,»a civil sexvant (retired), but, believe me, I
am still learning English. Why? Simply because, first, I believe that " no
educative processis ever the end; it is always the beginning of more education,
more learning, more living". In other words, because it is my belief that learning
is a continuous process, and indeed a lifelong . process. Second, because I couldn't
afford to be relegated to the sidelines, despite my age. And I don't want to be
left behind the ever-changing world either. So I am learning English. In this
connection, I could still recall a few lines ofa poem which I learnt by heart
when I was a school boy. The poem, entitled " 108 points to ponder", was
written by a learned man, namely U Kyaw Yan. As far as I could remember,
it was written two score of years ago. In that poem, the poet had advised the
readers, 108 points to ponder, to follow, and to go by. In this simple article of
mine, 1 would like to highlight two points only. If freely or loosely translated
them into English, I think, these two points may read: we should bear in mind
that any. foreign language is worth learning. We should bear in mind that unless
we study mathematics, we will have no knowledge about calculation, and asa
result, we will make losses if we choose to carry on the trading and commercial
business. : .

2. Well, naturally many things have changed with the passage of time.
Nonetheless, I think, with my fellow countrymen, the Myanmar citizens _ones .
particular thing still remains unchanged - i.¢ their will to learn many- subjects arid -
topics including, of course, English. As a matter of fact, the will to léarn
English is the current global trend. So, in our motherland, nowadays, many
English courses under various names, such as "spoken English course", "the
English proficiency course".-"Cyber English Course"- "Business English Course"
etc. are being opened. All these English course are very popular with and
attractive to many of us in general and to the younger set in particular.As "a -
rose by any other name would smell as sweet", ] am sure, any English course,.
whatever name it takes, would do good and be beneficial to the learners of all
ages, .since "age is no barrier to learning". We must, therefore, extend our warm
welcome to these courses and wish them every success. . _ ‘

_— - 14
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3. English, why should we learn it?. Simply because, in the new millenium, the
English language is gaining a cumulative popularity with everyday. Moreover,
English is now, I believe, a must - have tool in this IT or Informiation
Technology age or digital revolution. Let me repeat it, any foreign language is
worth learning, whether it be a foreign language widely used or a lesser known
one. It's worth learning anyway. But if it happens to be a foreign language which
has already achieved the status of lingua franca or international language, then
we must learn it in earnest, we must learn it whole-heartedly. I believe, English
has now become a language for international communication, a language for
international business. Regarding the dominance of the English language world-
wide, the international news agencies have this to say unanimously "never in the
history of the world has a language become so dominant". And a British
sociolinguist, Mme Jennifer Jenkins has also said,"English is going to grow in
importance as it is the world's lingua franca".

4. I have also noticed a news report which has mentioned that international
economics, business, politics, technology, advanced education and travel are con-
ducted primarily in English.

5. In spite of all these afore-mentioned explanations, you may still,I think,
wish to ask me; why should we learn English? Why are we learning English?
Then I shall have to say, first, because it is a foreign language, and a language
widely, and’ so to say, universally used at that; second, because the world's
treasure of knowledge is enshrined in English language; third, because you'll
become more competitive- more competent-and more confident in dealing with
the rest of the world. So let's learn English. Let's brush up on our English
language. In fact, learning a foreign language is a key to better job and higher
standard of living. And above all, we would be able to serve better our national
interests at home and abroad as well, if we are really proficientin English.

U Khin Maung (M.O.F.A)
Reference - The Straits Times
= A book of essintial quotations. Edited by ‘Eric Partredge.

- Word power made easy, by Norman Lewis.
Reproduced in the Newlight of Myanmar on 2™ December issue.
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International Law of the Sea |
' Tha-byei Leigh Maung
"ML.A(1) Eng ., D.B.:L.;'

This article is concerned with those rules of international law
usually referred to as the 'Law of.the Sea. Generally, this !will involy
consideration of matters of state, sovereignty, state jurisdiction and state nghtﬁ
over the waters, sea bed, subsoil and airspace of the 'sea']t is vital to apprecidte
at the outset the fundamental importance of this area of international law. In
fact, it is one of the ‘major achievements of the United Nations that a large

measure of agreement now exists .among the international community ‘about

many of the rules in this field. Obviously, however, with such a diverse and vital
topic, there are some matters upon which there is no clear universal rule and
there is still much to be done before international law can be said to have
developed "a comprehensive and uniform set of rules governing maritime
Jjurisdiction. ' ’ )

Consideration will be given to the territorial sea and contiguous zone, the
exclusive economic zone (EEZ), the continental shelf, the deep sea bed, the high -
seas and , finally, to a miscellaneous category of matters such as pollution
control, archipelagos, islands and international straits. Of necessity, this is not a
compléete list and such matters as navigation, landlocked states and marine
research are omitted or not considered in great detail.

1.1 SOURCES OF THE LAW OF THE SEA 7

It should not be thought that the law of the sea is to be fourid' in ofe.
place. The current law is a mixture of customary law and. treaty law, both:
bilateral and multilateral. I

1.1.1 The 1958 Geneva Conventions

As a result of the First United Nations Conference on the Law of the
Sea, four multilateral conventions were concluded covering various aspects of
the law of the sea. These are the 1958 Geneva Conventions on the Territorial
Sea and Contiguous Zone, the Continental Shelf, the High Seas. All these
Conventions  are in force, although tl;e6 first three are of greatest practical
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impor@ce. Consequently, the -relations of states who are parties to thes
Conventions aregoverned by the terms, as interpreted in the light of subsequen

developments. Indeed, because no other general multilateral treaty is yet in force -

these Com./er.ltions“\“i'rill‘ be the starting point for much of the present-day law
Moreover, it is perfectly possible for the principles contained in these Conven:

- tions to have become part of customary law and ‘therefore binding on non-

parties.
1.1.2 The 1982 Convention on the law of the Sea

The Law of the Sea Convention 1982 (LOS 1982;)is one of the mos

- comprehensive and complex multilateral treaties ever concluded. It deals witk
almost every aspect of the law of the sea and marine. resources. The Convention

is designed to operate as an integrated whole and, to that end, the conference

proceed on the basis of consensus whereby there was no vote on the adoption

of individual articles. The Convention is, therefore, a ‘package deal'. Unfortu-

nately, however, the Conference by consensus due to a United States request

for a vote because of its opposition to Part XI of the Convention on the Deep

.Sea Bed. In the.end result, the final text was adopted by a vote of 130 to 4,
with 17 abstentions, neither the United States nor the United Kingdom will
ratify the Convention, at least in the foreseeable future, and the non-participation

of these and othér maritime powers does not bode well for the Convention

even if it does eventually come into force. .
1.1.3 Customary law, bilateral treaties and other multilateral treaties

In order to complete the picture, reference must be made to customary
law, bilateral treaties and other multilateral treaties. As regards the first of these,
‘we have noted above that the 1958 and 1982 Conventions may contribute to the
development of customary international law. Conversely, many of the provisions
of these Conventions reflect existing customary law. In addition, there are other
rules of customary law that may not be precisely reflested in any Convention
text nor. owe their origin to incorporation in such a text. These, as with all
eustomary rules, bind states in the normal way. Secondly, many states have
‘concluded above.Example, the International Convention for the Prevention of
Pollution from Ships 1973 both regulate specific matters under a multilateral
umbrella. Of course, these are just examples of the many multilateral (and
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bilateral) treaties which operate in the law of the sea. Gengrally, they deal with _
“particular areas of concern and, for this reason, this f:hapter’ will focus primarily
on the 1958 Conventions, the 1982 Convention and the complementary custor\n-
ary rules. : RS ~ o

2.1.1 THE TERRITORIAL SEA AND (fQNTIGUOUS ZONE
' N )
Territorial sea

According to Art. 1 of the Territorial Sea Convention 1958, the
'sovereignty of a State extends beyond its land territory and its internal waters,
to a belt of sea adjacent to its coast'. This is the territorial sea. The state also
has sovereignty over the airspace and subsoil of the territorial sea. The territorial
sea is inherent in statchood and does mot have to be claimed by the coas
state. - : ' .

) In fact that a state. has sovereignty over the territorial sea means
thatit has full legislative jurisdiction therein in the same way as land territory.
However, the fact that territorial waters may be used regularly by other states
means that international law has placed limitations on the exercise of this
jurisdiction in specific cases. Thus, a state should not exercise its criminal
Juridiction over foreign vessels in the territorial sea except in certain listed cases:
and, a state 'should not' stop or divert foreign ships for the purpose of
exercising civil jurisdiction. What they establish is that while a state is legally
entitled to exercise such jurisdiction because the territorial sea is under its
sovereignty-it should not do so for reasons of international community. It should
be added that warships and other governmental ships in the territorial sea will
have sovereign immunity in the normalway.

2.1.2 Additionally, however, the coastal state is under a more onerous
obligation to grant all ships the right of 'innocent passage'; ships of all states'
shall enjoy the right of innocent passage through the territorial sea, although this
may be suspended by the coastal state if essential for the protection of its,
security (except that innocent passage is. non-suspendable through straits used

. for international navigation: In order for a ship to avail itself of this right, it -
must be both. in 'passage' and ‘innocerit' . Progress through the territorial sea
amounts to ' passage'if it is for the purpose of traversing the sea or entering
internal waters and includes anchorage1 gvhen necessary for normal navigation
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and, it must be 'continuous and expeditious'. Whether passage is 'innocent’ would
seem to be a matter of fact in each case. This was to be determined by the -
‘manner’ of passage, rather tha , say, intent or purpose. Passage is innocent so
long asit is 'not prejudicial to the peace, good order or security of the coastal
state, which are deemed to be prejudicial to. good order and security. Impor-
, tantly, these include ' any fishing activities 'any act aimed at collecting informa-
tion tothe prejudice of the defence or security of the coastal state, ' the carrying
out of research or survey activities" and 'any other activity not having a direct
bearing on passage’. All in all the effect of LOS Art. 19 is to favour the coastal
state by increasing the chances that passage will not be innocent. If passage is
not innocent, the coastal state may take necessary steps to prevent such passage,
although in the case of warships the appropriate remedy is to require them to
leave the territorial area immediately. To a large extent, these treaty provisions
represent customary law, although this may not be true of every limb of the
detailed defintion of ‘innocent passage'in the 1982 Convention.

. 2.1.3 Delimitation One. of the great controversies in the law of the sea
has always been the permissible width of the territorial sea. The 1958 Conven-
tion has no provision on the breadth of the territorial sea. However, a truer
picture is that there never had been consistent state practice in this area, with
-states claiming anything between 3 and 200 miles. Traditionally, this controversy
has been seen-as a contest between maritime states who wish to keep the
coastal state's jurisdiction to a minimum and coastal states who wish to gain
_exclusive control over the sea adjacent to their coast for fishing or mineral
-Tesources activities. At the Third Conference, therefore, there was a measure of
“agreement and provides that each state has the right to a territorial sea not
exceeding 12 nautical miles in width. A great number of states have now
adopted this limit, 12 miles is'a rule of customary law. That does not mean, of
course, that states niust claim 12 miles and it is more accurate to say that a
state may have a territorial sea for any distance up to this maximum. Conse-
quently, the claims of a.territorial sea extending beyond this limit will be valid
only against other states that have specifically recognised their validity.

- In the usual case, the landward edge of the territorial sea will be the low-

" water mark on the coast and if will extend seaward. from this point to the outer
edgeé sea. However, problems with this method of delimitation have occurred for
states which have rugged  or s'eVerely indented coastlines where it may be

impossible or impractical to adopt. Examples include the broken coastlines of




Scandinavia and Scotland. In such case, it is not clear that a state may adopt_ '
a system of straight baselines as the landward edge of the territorial sea. .

The principle of straight baselines, plus the criteria identifiéd by the Court,
were incorporated in TSC Art. 4 and this now represents customary law. The -
provision is repeated in LOS Art. 7, with only a minor modification in respect
of'low tide elevation' (rocks visible only at low tide). Today, many states use
the straignt baseline system and it is employed by the UK. in parts of Scotland. -
Of course, the fact that states'may use a system of straight baselines does not
mean that every application of it is necessarily lawful. Finally, it should be noted
that the baselines, have added significance in the 1982 Convention because: they
are the point from which other maritime zones are measured.

2.1.4 As regards the delimitation of the territorial sea between opposite
and adjacent states, the general rule is that the territorial sea may not extend
beyond the median line which is ‘equidistant from the nearest- points of the
baselines of the coastal states, except by agreement between the parties or
where historic title or other special circumstance indicates otherwise.

3.1.1 The contiguous zone

It has been the practice of states in the past. to claim certain
jurisdictional right over ships in a zone of waters beyond the outer edge of'the
territorial sea. Until the institution of the EEZ, this would have been an area
of high seas and generally ships would not otherwise have been susceptible to
the jurisdiction of any state other than their than thein flag state. Consquently,
such jurisdictional right were exceptional and had to be positively established
before they could be exercised. Such 'contiguous zones' (contiguous to the coast
and territorial sea) were recognised as being available for customs, fiscal,
immigration or sanitary purpose up to a maximum of 12 miles from the baselifie
of the territorial sea. Obviously, with the extension in customary and conven-
tional law of the territorial sea to 12 miles, this provision became and in LOS
Art. 33 the permitted width of the contiguous zone is extended to 24 nautical
-miles from the baseline of the territorial sea. :

The use of contiguous zones gives the coastal state an addititional -area
of jurisdiction for limnited purposes and it is likely that LOS Art. 33 represents
customary law. However, because qf the extension of the territorial sea and the
seaward push of coastal jurisdiction exemplified by the EEZ, the contiguous
zone has lesséned in practical importance. Moreover, a certain' amount of
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controversy exists in respect of the contiguous zone for'security' purposes, for
although 'this is not recognised in either of the Conventions, it is claimed by
some states (e.g India, Parkistan)as legitimate under customary international
law. It is doubtful whether this is quite comrect, especially because of the highly
subjective nature -of “security’ matters.

4.1.1 EXCLUSIVE ECONOMIC ZONE (EEZ)

Nature and extent

The EEZ is a belt of sea, adjacent to the coast, extending up to 200
miles from the baselines of the territorial sea (i.e. 188 miles in width). Within this
area, the coastal state is given 'soverign rights' for the purpose of exploring and
exploiting the living and non-living natural resources of the area. In addition,
it is given certain rights to establish artificial islands, conduct research and
utilise the super-adjacent waters (LOS Art. 56). Importantly, although the territo-
rial seaends at 12 miles, the 188 miles ofthe EEZ are not 'high seas'. It seems
that the waters of the EEZ are to be regarded a sui juris, wherein the coastal
state has certain exclusive right but many of the freedoms of the high seas are
preserved. Of course, given that the coastal state has ' sovereign right' over
natural resources, other states have lost the freedom to fish.

The coastal state has, then, sovereign right over all the natural resources
(e.g. fish , oil, gas, lobsters, crabs etc) up to 200 miles. In other words, the EEZ
provides the coastal state with an exclusive share of the wealth of the sea and
it is not surprising that it has found favour with so many states. What coastal
states do not have, however, is 'sovereignty’, as witnessed by the preservation of
other states' rights. 'Sovereign rights' denotes exclusivity but it does not give the
coastal state dominium over the EEZ. Similarly, under the Convention, the
coastal state is under an obligation to conserve the natural living resources of
the EEZ and it must determine the 'allowable catch' of such resources . If
thereafter the coastal state does not have the capacity to harvest the total
allowable catch it 'shall' give other states access to the living resources up 10
the limit of the allowable catch. In other words, in respect of living resources,
the coastal state must conserve such resources and must share them in appropri-
ate cases.Of course , if the coastal state wishes to deny all access to the EEZ,
there is little that can be done to stop it from setting the allowable catch at the
level of its own capacity, but the simplelfact that the coastal state is under these

-
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obligations illustrates ‘that it does not have complete control over the EEZ, as
it would have if it were sovereign territory, It is also to be noted that EEZ, unlike
the continental shelf, is not inherent' in statehood.: It has to be specifically
claimed by states, for it is a legal construct permitted by international law rather -
than anatural extension of land - based sovereignty. .

4.1.2 Other states' rights

What, then., are the nature of other states 'right in the EEZ? As we
have just seen, other states may be able to share in the living resources of the
EEZ, even though the right to fish freely has been lost. In addition, under 58,"
those freedoms of the seas such as navigation, overflight, laying of submarine
cables 'and other internationally lawful uses of the sea related to these freedoms'’
are still available, except as .modified by the Convention in respect of costal
jurisdiction. However, other states 'shall have due regard’ to the rights and duties '
of the costal state and ' shall comply' with the coastal state's laws and regulations
adopted in accordance with the Convention. What this adds upto is a regime
where the coastal state is given those rights and ancillary powers which are
necessary in order to enable it to utilise the resourses dof the EEZ is not
territorial waters, it may be that other states have the right to conduct military
manoeuvres in the EEZ, so long as-this does not interfere with the coastal state's
exploration and exploitation of resources. This is certainly the view of the major
maritime powers whio see the EEZ as a grant of rights to the coastal state rather
than as azone of pre-existing legal supremacy. This is disputed by some coastal
states who do regard the EEZ as akin to sovereign territory. The 1982
Convention avoided this issue by the use of 'sovereign right' instead of mere
‘jurisdiction’ or maximum 'sovereignty’.

4,13 Delimitation

_ Under the Convention, delimitation of the EEZ between 6ppo—
sitt and adjacent states 'shall be affected by agreement on the basis of
international law in order to achieve an equitable solution.' As we shall see, this
open-ended provision is identicle to that applicable to the continental shelf and
it will be considered in more details below. Generally, however, it should be
noted that since the EEZ and shelf overlap within 200 miles (see below), usuélly 2
it will be desirable to .draw a comm%n2 maritime boundary for both\ gones

1.
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between opposite or adjacent states. However, while a common maritime bound-
ary'may be.desirable.-it is mot mandatory because an equitable result for the
shelf maytbe dlﬁ'eletm‘:&omm equitable result' for the EEZ.

1

511 CONTINENTAL SHELF
Overlap with the EEZ.

As we shall see, the continental shelf extends in law to a minimum
of 200 miles, within which the coastal state is given rights over the non-living
natural resources, such as oil and gas. Obviously, therefore, there is an overlap
within the 200 miles boundary. with the EEZ in respect of these particular
resources. The relationship between the two-zones is considered in detail below,
but for now it should be noted that extraction of non-living resources from the
EEZ is to be carried out in conformity with those provisions of the Convention
concerning the continental shelf (LOS Art. 56 (3)). However, even if, as indi-
tated above, these two zones do share a common boundary and even though
they do overlap considerably in substance, they remain jurisdically distinct. States
as appertaining to the United States, subject to its jurisdiction and control.' This
was followed by similar claims by other states, all wishing to gain access to the
oil, gas and mineral deposits believed to exist in the Shelf. By 1958, the practice
of states had developed to such an extent that the First UN Conference on the
law of the Sea adopted the Convention on the Continental Shelf (CSC 1958).This
is in force and still governs the relations of parties to it. The relations of other
states will be governed by customary law, although it is clear that the 1982
Convention had had , and will have, a considerable impact on this area. Conven-
tion is as much a codification of existing law as a development of it. It is one
of the least controversial parts of the Convention. - ‘

5.1.2 Nafure alid extent of shelf rights.

It is now ﬁrmly established that continental shelfrights are ‘inherent'
in statehood. The rights ‘which. a coastal state exercises over the shelf exist as
_an extension of the statehood of the coastal state and do not have to be
"claimed or recognised by other states. However, the coastal state does not have

© sovereigny over the shelf, but''sovereign rights' for the purpose of exploring and

exploiting its natural resources. Consequently, the waters above the shelf pnma
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facie retain their status as high seas although this will not apply to waters within
the 200 - miles limit where the EEZ regime will operate.

The coastal state has, then exclusive rights to explore the 'natural re-
sources' of the shelf area. If the coastal state does not undertake such explora-
tion or exploitation, then no other state may do so without its permission.
Natural resources are defined in both Conventions as all non - living resources
(e.goil, gas) of the seabed and subsoil plus certain 'sedentary’ species'. These are
living organisms which are either immobile on or under the sea floor or which
are unable to move except in constant physical contact with the sea floor. They
include such creatures as coral, oysters, sponges, lobsters and, possibly,crabs. The
precise definition of such species may well prove to be important in respect of
resources lying beyond the 200 - miles limit, for if they are part of shelf rights
they still belong to the coastal state.

5.1.3 COASTAL STATES HAVING MORE THAN 200 NAUTICAL
MILES. SHELF. PHYSICALLY

(1)  All states, regardless ofthe physical shape of the shelf, have a
continental shelf in law up to 200 miles from the baselines of the territorial sea.
This is so even if thére is no physical shelf or if it stops short of 200 miles.(Art
76 (1)).

(2) If the physical extent of the shelf goes beyond 200 miles, the
coastal state has ashelf in law 'throughout the natural prolongation of its land
terrtory to the outer edge of the continental margin'(Art 76 (1)). In other words,
where the shelf goes beyond 200 miles as a physical feature, the coastal state has
self rights to the outer edge of the continental rise except as provided in rule
(3).

(3)  The continental shelfin law cannot extend beyond 350 nautical
miles from the baselines of the territorial sea or 100 nautical miles from the
2,500 metre isobath (depth line) (Art. 76 5)).

It can be seen, then, that although there is a greater correlation
between the 'physical' and 'legal' shelf in the 1982 Convention, the match is not
perfect. Importantly, all states have a shelf up to 200 miles irrespective of
physical conditions and there is a seaward limit even if the shelf does continue
further. At the Thirds Conference, there was some suggestion that the EEZ and
shelf regimes should be merged, with the consequent curtailing of the shelf at
200 miles. However, states such as the UK and USA, which have natural shelves
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extending beyond this limit, objected to this restriction and so the regimes have
remained separate,

In respect of the different tests for delimitation of the seaward edge
of the shelf purposed by the 1958 and 1982 Conventions, the question arises as
to which is the binding rule today.Obviously, parties to the 1958 Convention
are bound by its terms, although thereis a considerable degree of state practice
which_ suggests that the 200 miles minimum limit is now generally accepted. In
addition, it is probably accurate that no shelf right can ever extend beyond the
physical limits of the shelf, even if this does admit of exploitation. What is more
controversial, however, is whether the 350 miles /2,500 metre outer limit is part
of customary law so as to prevent shelf rights beyond this point even if the
feature physically exists. This may well be an emerging rule of customary law,
although it should be noted that few states have a shelf greate: than this
distance and even fewer who there is not a claim of a state opposition. Of
course, if the Convention comes into force, it will bind the parties in full effect.

5.1.4 Relationship with the Exclusive Economic Zone

As we have seen, both the EEZ and continental shelf give the coastal
state sovereign rights to explore and exploit the natural resources of a sea area
adjacent to their coast. Indeed, at the Thrid UN Conference, there was a move
by some states to set aside the shelf regime altos_ether and subsume it within
the EEZ or. altcrnatwely, to use the shelf as a supplement to the EEZ such that
there would be no jurisdical shelf within 200 miles of the coast. Eventually,
however , the proposal now found in the 1982 Convention was adopted.wherein
the shelf start at the outer edge of the territorial sea and encompasses mineral
* resources and only those living resourses that are linked to the shelf bed. In
other words, the shelf and EEZ are legally autonomous even though within the
200 miles limit they opesate with respect to the same area and similar non-living
resources. What then are the differences between the two regimes?

(a) The most obvious difference is that the shelf may extend beyond
200 miles. whereas the EEZ hasa fixed limit.

(b) Shelf rights are'inherentan EEZ is optional and must be claimed by
the state. However, both confer. sovereign and exclusive rights.

(c) The waters.of the EEZ are suijuris, whereas the waters above the
shelf where it extends beyond 200 miles remain as high seas. The waters of the
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shelf within 200 miles are comprised within the EEZ, if one has been. claimed. '
(d) The shelf covers non-living resources and only those living resources
which are 'sedentary species'. The EEZ covers all resources. within the 200 - miles
" (e) There is an obligation to conserve the living, resources of the EEZ
and, in certain cases, an obligation to share those resources with other states.
There is no obligation conserve shelf resources (including the living- sedentary.
species) and no obligation ‘to share those. resources (but see -(g) below). Of
. course, thereis no obligation to share or conserve the non-living resources of
the EEZ, for they are to be exercised in conformity with the shelf regime.
(f) For shelf rights beyond the 200-miles limit, the 1982 Convention
obliges coastal states to.contribute a percentage of its revenue to the Interna-

tional Sea Bed Authority. E

6.1.1 THE DEEP SEA BED

In recent years, it has become possible for states to exploit the
mineral resources of the deep sea bed. Currently, interest is focused on polymetallic
nodules which lie on the sea bed and which are rich in minerals ‘such - as
manganese, cobalt and copper. Moreover, with advances in technology , it may
even become possible for large-scale mining or drilling in the sea bed, although
as yet there is a great deal of uncertainty as to the actual mineral wealth
avaivlable. Traditionally, the use of the sea beyond the limits of national jurisdic-
tion (formerly, beyond the territorial sea), was governed by the doctrine of the
high seas. While this meant that the sea and ocean floor were not open to
acquisition by any state(i.e. no state had sovereignty), it also permitted any state
to take whatever resources it was capable of harvesting , so longas.it did not
interfere unduly with the legitimate uses of the-sea by other states. However,
in the years following the First and Second UN;, Conferences on the law of the
Sea, many states became disturbed at the prospect of deep sea mining being
governed by this doctrine. In essence, it would mean that those states capable
of exploiting the sea bed would monopolise its resources to. the detriment of
others. , _ L St

In 1969, the UN General Assembly, at the instigation of developing
states, adopted the ' moratorium resolution' on sea bed mining. This declared an
intention to establish an international regime for the sea bed area and , pending
this, declared that states 'are bound to rzegrain' from' all activities of exploitation
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- of .the resources of the area of the sea-bed and ocean floor and the subsoil
thereof, beyond the limits of national jurisdiction' (GA Res. 2574D (XXIV)). This

- resolution was opposed by many industrialised states but was followed in 1970
by the Declaration of Principles Governing the Sea-Bed and Thé Ocean Floor,.
and the Subsoil thereof., beyond.the limits .of National .Jugsdii:gi'qn (GA Res.
2749 (XXV)). This declared that the sea bed etc. was the-f'commdr,i heritage of
man kind', to be used for the benefit of mankind as a whole and not open to
the acquisition or soveréi_gnty of any state. It declared further that all mineral
activities should be govemed by an international regime and that the area

- should be used for peaceful purposes only. There is some debates as to the
precise effect of these resolutions in customary law. Developed states argue that
‘the moratorium resolution was no more than a statement of intent which does
not prohibit unilateral mining of the area under the high seas principle, especially
since they voted against it. On the other hand, the 1970 resolution was adopted
104 to 0, with 14 abstentions, which does suggest that at least the principle of
'common heritage' has now passed into customary law,. if not any agreed method
of obtaining it. - , _ : ‘ ‘

6.1.2 The 1982 Convention

In part XI "of the Convention, there is a detailed legal  regime
providing for the exploitation and management of the 'Area’ for the benefit of
all mankind . It is the longest part of Convention and the one to which most
time was devoted. It is also part of which some of the industrialised countries
most strongly object and is the reason ‘why the United States voted against
adoption of the Conference ‘text and why it and the United Kingdom- seem
unlikely to ratify the' Convention at all. The Area is defined as the 'sea - bed
and ocean floor ‘and subsoil thereof beyond the limits ofnational jurisdiction'
(LOS Art 1 (1)), which for practical purpose means the sea bed starting at the
outer edge of the jurisdical continental shelf. The whole system will be overseen

by the International Sea Bed Authority with its headquarters in Jamaica. This

has a number of organs suchas: the Enterprise (see below); the Assembly, which
comprises all parties to the. Convention and-has general supervisory functions;
the Council, having 36 elected members and which exercises considerable
.. practical power; various commissions which are under the control of the
Council and the Secretariat. '
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- The basic principle is that Areais to be used for common heritage
of mankind and is not open to acquisition by any state (LOS Arts 136-7). The
Convention establishes a system of *paralle] access’ for exploitation of the Area.
All activities will be controlled by the International Sea Bed Authority, bt
mining may be carried out by ‘states (or groups of states) or the 'Enterprise’, the.
mining arm of the. Authority . Specific authorisation from the Authority, is
required before mining by states or the Enterprise can go ahead. When a suitable
site is identified., half will be allocated to the state (or private company
.licensed by the state) and half will be 'reserved’ for use by the Enterprise or
* developing states. States will pay a levy to the Authority on an'equitable' basis
(LOS Art. 140) . Other features of the regime include protection for 'pioneer
investors', that is, those states’ whé have already invested considerably in- deep .
sea mining , regulation of marine research, protection of the marine Area, the;
retention of the existing status of waters above the Area and notady provisions
reading the transfer of technology from developed states to the Entetprise and
developing states. : ' ‘ .

In fact, the regime of the Convention provides a comprehensive and
detailed system for the management of the sea bed for the benefit of all states.
However, as .noted above, some industrialised nations will not ratify the Conven- -
tion because of their objection :to those provisions. o '

6.1.3 An alternative regime - _
) The objections of several industrailised states to the Convention

regime, and their exclusion from the work orthe Law of the Sea Preparatory

Commission by reason of their failure to sign the Co_nventioni, leaves the success
of this part of the Convention in some doubt. However, as an ‘alternative to the
Convention regime, several states have created what is known as the Recipro-
cating states Regime (RSR). This is based on the Agreement Concerning Interim
Arrangements Relating to Polymetallic Nodules . of the Deep Seabed 1982 °
between the US,UK, West Germany and France and the Provisional Understand-
ing Regarding Deep Seabed Matters 1984. signed-by the US,UK,West Germany,"
France, Japan, Belgium, Italy and the ‘Netherlands. Essentially, this envisages
uniform national legislation, with each state licensipg private companiés under .
national law to conduct exploration and exploitation activities, The regime is
‘reciprocating' in that each licensing state shall or license activity in an area
already subject to licensing or an application to license by another participating
state. . : ' " T
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6 1.4 Current status of the deep sea bed

Obviously, since the 1982 Convention is not yet in force, it cannot
‘be regarded of itself as governing the Area. The matter is, therefore, one of
customary law, as developed by the Convention. While it is obvious that precise
content of these rules is not universally agreed, it seems that there is consensus
on a number of basic principles: '
(@) The deep sea bed - starting from the outer edge of the
contmental shelf is not open to the sovereignty of any state. It cannot be owned.
‘ (b) * The deep sea bed may be used for peaceful purpuses only.

This excludes such matters- as the mstallatlon of nuclear weapons on the ocean

floor.

- - (c) The resources of the deep sea bed are, in principle, to be used
for the common heritage of mankind but;

So, while the 1982 Conventlon will govern state-parties when it

comes into force, its effectiveness in ‘deep sea matters must be questioned in the
light of the non-participation of leading industrialised nations. Moreover, al-
though the Reciprocating States Regime is expressed to be temporary, pending
the - introduction of a more 'suitable’ international regime, it may be that it
becomes de facto permanent. In that case, the Sea Bed Authority will derive
some revenue from the RSR, but not nearly as much as the full blown
- Convention regime would provide. Likewise, without the operation of the trans-
- fer of technology provisions, it may be:some time before developing states- or
the Enterprise can conduct their own mining operations.

7.1.1 TH'E HIGH SEAS

The 1958 “Convention on the. ngh Seas was said to codlfy the
rules of international law relating to ‘the hlgh sea’s (Preamble). In Art. 1 the high
seas were defined as those parts of the sea not within the internal waters or

-territorial sea of a state. Today, however, we have to revise this definition, for the
- water of the EEZ are no longer part of the hlgh seas.
- The general principle of the high seas is that they are open to the enjoy
“rhent of every state, whether' coastal or landlocked, and may not be subject to
the sovereignty of any state. The high seas must be used for peaceful purposes
only,although weapons testing and military exercises are permitted. However, all
‘states, whether coastal or land locked, may enjoy the freedom of the seas. This
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comprises freedom of navigation and overflight, freedom to fish, to lay subma:
rine cables and pipelines, to conduct scientific research and to construct artificjal
islands, but the expanded definition of LOS 1982 undoubtedly represents cus-
tomary international law. As a corollary to this, however, all freedoms ‘must be
exercised with due regard to the rights of other states. In addition, under LOS
1982, the freedoms must be exercised with due regard to rights exercisable in’
respect of the deep sea bed. ' -
In so far as state jurisdiction over ships on the high seas is.
concerned, both Convention provide that the flag state.(i.e the state in which the
ship is registered) shall generally have exclusive jurisdiction (HSC Art.6; LOS
Art. 92). This means that the state of nationality , and only that state, may -
exercise criminal and civil jurisdiction in respect of the ship. However, there are
certain exceptions to this, both customary and conventional. o
In these situations-, the flag state shares jurisdiction with other states,
generally those specifically interested or harmed by the actions of the ship. In
the case of piracy, of course, all states share jurisdction because this is a crime
under international law giving universal Jurisdiction. . )

7.1.2 Protection of the marine. environment

 The 1982 Convention devdtes considerable space to this question.
Generally, these rules give primacy to the flag state to legislate forand enforce

pollution control measures against ships of their nationality, but they also provide
for coastal state jurisdiction in respect of pollution control and management.

8.1.1 CONCLUSION

It should be apparent from even the brief survey above, that the law
of International law of the Sea is a burgeoning and vital area of international
law. The 1958 Conventions did much between them to create orderly and -
_ predictable rules for the use and ~management of this common resource and .

many of the rules contained in these Conventions have now passed into -
customary law. The great achievement, however, was the conclusion of the
comprehensive 1982 Convention. It deals with almost all law of the sea issue
and it does so in a way that has commanded a considerable amount of supprot.
Again, many of its provisions . either reflect existing customary law or will
crystallise into new law in due course. Moreover, it is to be hoped that the
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Convention itself comes into force 'in”the not ‘too distant Juture and, rather
more optimistically, that the industrialised nations do eventielly: ratify it. Not
only is this important because of the scale and breadth of the Convention, it
Ehould not be forgotten that the Convention was bomn of consensus and the

roduct of a package deal.If certain states begin to accept parts of the Converi~
| ion but reject -athers, as the United States has done with the EEZ and deep
'sea bed respectively,this may encourage other states to challenge. those _rules
of the. Convention that at present are widely adopted, even if not universally
liked. This will not be to the advantage of any state. It is significant that the
Convention does not permit any reservations unless these are expressly author-

‘ 1st by particular articles. It is an integrated -whole and, hopefully, will eventually

provide an orderly legal regime for the management to the seas.

- 8.1.2 The brief survey outlined above deals with the iniportant parts of

. the sea. Less important areas like international straits, afc_hipelagos, islands and .
bays are left for the sake of space economy of this journal . The interested may

find ‘the material from somewhere else.

‘Tha-byei Leigh Maung

M.A(1) Eng ., D.B.L."



STATUS OF INDIVIDUALS, AND RESIDENT ALIENS
-~ IN INTERNATIONAL LAW

Auﬁg Than Tun (Monywa‘)\

The Law of Nations or rather Law among Nations known popularly as
Inteméﬁonal Law’ (Droit des gens Volkerrecht) has evolved through the ages
to save mankind from war, violence and annihilation. It has developed since the
days of Pharoahs of Egypt, Greek and Roman periods and Tartars of Genghis “
.Khan in the East. Teeming millions of races were: afflicted with conflicts,
aggrandisements, attacks, killings and ‘ravages of war causing untold miseries .
and sufferings. It was more so during the global holocaust of World Wars in C
1914 and 1942 that devastated the world. To deter and subvert such undesirable
incidents, the League of Nations - and later the United Nations came into
existence with the over-all consent of the sovereign states with an objective to
restore and maintain peace.among nations. _ o

Custom and consent precede rules and law. The customary - traditions
prevail among communities with the consent of its members. The customary rule
of conduct is the mainstay of the community framéwork.Similarly, International -
Law or Rule of Conduct becomes the bulwalk of the community of nations. The
only difference is that the Customary Law or rather say, Municipal Law has the
authority of enforcement whereas- International Law lacks such authority or
command. However, International Law has such strong and effective force or -
authority as Morality and Conscience behind it. Morality and conscience are
very strong forces or mandates given by the states comcerned and their indi-
vidual citizens through treaties and conventions, . ' _ S

Now- a - days, the World Organizations like the United Nations and’
Special Agencies acquire more and more authority and mandate to enforce
their principles and objectives. For example; there are_such institutions like the
International Court‘ of Justice and Tribunals International Labour Organi-i.
zations , World Trade Organizations, etc. S - ;
v . In 1946, the Economic and Social Council had established Commission on
Human Rights with 21 ‘member states. In 1948. the General Assembly with no .
opposition approved the Universal Declaration of Human Rights. » B
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) Responsibility of the individuals were laid down and substantiated by such
treaties in many spheres as piracy, breach of blockade, violation of contraband
‘ regulations, illegal warfare such as International Convention for the Protection

of Submarine Telégraph Cables of 1884, the Treaty of Suppression of African
Sla}ve Trade, 1862, the International Convention for the Suppression of the Circu-
lation and Traffic in Obscene Publications, 1923, International Convention for the
Suppression of Counterfeit Cim-ency, 1929 and the Convention on Genocide,
1948, etc. ' ‘ o
In 1962, full - scale study on the position and status of the individual
related to International Law was made by number of jurists and writers led by
Carl A. Norgaard, entitled" Position of the Individual in International Law,"
gave the following conclusions. These are: -
1. In his capacity as an official or an organ of state, the individual
should be categorized as subject of duties under International Law. '
2. In his private capacity, an individual might be made the subject of
duties, particularly in such areas as piracy or the carrying of contraband of war.
3. On the other hand, an individual may be a subject ‘of rights, in his
capacity as an agent or official of state. ' B
4. In his private capacity, the individual is already the subject of
numerous rules applicable to his status as refugee, worker, employer, and above
all as possessor of human rights. ’

-

BUSINESS ENTERPRISES

To- day, business enterprises like corporations are accorded and enjoy the
status of legal or juristic persons and said to be endowed with the nationality
similar to the manner in which a natural, human being possesses nationality.

Under Anglo-American concept, the nationality of corporation is determined
by domicile or more specifically, the place of corporation. As to unincorporated
associations, nationality is determined on the basis of the state in which they are
" constituted, or in which their governing body normally meet or is located.

"In the case of business enterprises without legal personality such a.ls
partnerships and firms, no nationality can be assigned to them. The interests
~ involved are those of the partners and hence, nationality of the firm could be
determined by the state which is entitled to represent the interests of the firm.
For purpose of determi_ning the question of nationality, it is the place where the
operating establishment of the partnership is located.
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Position of ReSide.ntt Aliens

. Under normal circumstances, an alien travelling through or residing in a -
given state enjoys no special privilege because .of his alien status. He cannot

.claim any substantive rights greater than those of the citizens of the host state.

Indeed, he has no speical political or civil right reserved to the latter by their
own state. , :

In the same manner, the alien may resort to the same courts and the same
legal procedure used by the local citizen in seeking redress for injuries or
wrongs suffered by them. The laws of the host state protect: the alien to the
same degree asthey protect their citizens subjectto any existing legal limitations
as to the aliens property and contract rights. - . '

An alien does not enjoy a provileged status with reference to taxation. If
however, some discriminatary tax is imposed, the state is responsible, and an
international claim may be lodged against it. However, in the recent past,
discrimination is excluded through specific provisions found in commercial and
other treaties or by Special Statutes attracting foreign direct investment (FDI),
for example, Myanmar Foreign Investment Law, 1988.1t can be asserted that
rule of Customary International Law protects the- alien against discriminating
taxation by his -host state and by his own government in the light of
international agreements. He may not be protected against possible double
taxation by his host state and by his own government in the absence’ of such
agreements. x : .

If an alien is exposed to an openly oppressive or discriminatory law or
encounters clearly unfair administration of a law and in short, denial of Justice,
he could seek redress in the courts of the host state. Or else, he could make .
a claim on the part cf alien's own state, in his name and on his behalf to secure
Justice ‘for the alien such a claim rests on the right of his state and would
involve the application of the principles of International law. Denial of jtisticé
includes such matters as denial of access to the local courts, inefficient perfbnn- :
ance of the police and judicial process or an obviously unfair treatment or
judicial decision. , T :

The United States, Great Britain and many other countries insisted for
many decades to provide" minimum standard of justice,” This view is sharedand -
enforced by number of International Arbitration Tribunals. Many InteﬁiatiOné]
lawyers and arbitral tribunnals have the view based on the theory that every
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state has a nght under International Law to protect through diplomatic
channels, its citizens abroad, and ‘that when one of those citizens is injured or

-denied justice, in a foreign state, the alien's own state con51ders itself injured in
the person of its citizen. .

. CONTRACT BETWEENV‘THE STATE AND ALIEN

. It is generally recogmzed that a state is obhged to protect aliens as
regards alleged breaches of contrarcts between- a state and an alien. When a

state ‘arbitrarily infringes the terms of a contract, it is said to have committed
a wrongful act. Then, the alien has to exhaust available local remedies. Only’

when that has been done and in adequate redress obtained, he has the right to
present his claim to his own government with the expectation that the latter will
press the claim against the responsible and delingent state. If the alien's own
government concludes quitc properly that denial of justice has taken place, and
that arbitrary acts have injured the alien,an international claim will be lawfully
pressed.

GUARANTEES TO FOREIGN INVESTORS

-After the World Warll, the foreign investors have to face increasing risks
of nationalization. For that reason, American government maugurated unusual
program of guarantee to such investors in countries wiuing to sign relevant
agreements with the United States. With the introduction of Marshall Plan,
1948 the program initially also cavered the problem of cutrency convertibility
and subsequently not only expropriation but losses caused by war were included
in the guarantee. We will find such kind of guarantee in ss 22/23 of Union of
Myanmar Invetment Law as follows:-

s. 22 The Government guarantees that an economic enterpnse formed

under a permit shall not be nationalized during the term of the

: contract or during an extended term, if so extended.
s. 23 On the expiry of the term of contract, the Government guar-
‘ antees an investor of foreign capital, the rights he is entitled to
in the foreign currency in which such investment was made.
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1.  Introduction

. Nothing is permanent.in the world. Ev\erything is changing. In this chang-
ing process, man's ability to cope ‘'with and live best as to his condition and
~environment is an auspicious thing. ” '

2. Objective

This paper aims to the promotion of ability, the prosperity of the State
to a certain extent by the judicial officers as to the civil servants . in their
respective obligations and reciprocal understanding and harmony.

3.. The interpretation of the title of the paper

- Eventhough everyone dislikes the old and faded, the sparkling are_liked
and appreciated by almost all on earth. One should strive and preform his
- obligations to his utmost ability at his office for the betterment of the state.
By doing so, try to upgrade one's ability and the performance of one's ruviher
unit and office. : o '
" The fitle means even a person feels as if he were .assigned and stationed
at adim, narrow cornered and boring place, bear, a noble mind, do good to
others, sacrifice in a sense and brighten that particular corner with might and main.

4. Who are you?
Where are you at present?

- - (The assessment on one's condition)

We become human beings in/this very rare being to become human. Man,
is not an-island and cannot live aloné. As a social animal he has connection,
friends, blood and kin and has environmental touches. ,

He has a faith, art of earning money and living as to-his social status. He
should abide by the Teachings of Lord Buddha or God, regardless of his
particular religion. The essential religions of the world, namely the Buddhism,
the Hindusim , the Christianity and the Islam. teach and expound on how to live
well. We 'Buddhists do undertake to observe Five ‘Precepts. - '
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The. way to Nirvana is a noble - practice:
Right View
Right Thinking
Right Speech
Right action
Right livelihood
Right effort
Right mindfulness and
Right concentration . -
We should behave well and try to be good friends to our colleagues and com-
anions. : ‘
d The students should be good towards their teachers and the teachers
should treat their students and followers well, as to their code. of conduct. One
should take care of them in dealing with their parents, their children and their
spouses. as to the rules' of Buddhist ethics. . .
Should a person be able to weight in his mind on the notions that what
am I, what's my environment? Whom 1 am dealing with? Being able to deal
with the fellow friends and neighbours in harmony might live well in the.
society. As a result, he will be able to create a lovely and lively atmosphere in
his day to day orbit. : C

S.  The study on the judicial sector

As we are the judical officers, we are bound to scrutifiize on the judicial
sector in particular. Al the judicial officers shall bear in their mind to emerge
the judicial system beneficial to the people, to adjudicate the cases fairly and
correctly as to.the law in no time and to promote the integrity of the law courts,
without cessation. We are bound to abide by the judicial mottoes as follows -

- Adjudicate as to the laws "

- Adjudicate fairly and quickly

- Act as to the procedure and >

- Maintain the integrity and reputation of the court uprightness and
straightforwardness. *

Besides, we should take notice of the judicial -principles forever,

In addition, there are eleven powers of the Judicial - Department, -

(a)  Truth, Integrity, Full of courage -

(b) Having good morality

(c) Obedience to orders

(d) Having good discipline

(e) Having abundance of training

() Having three abilities
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(g) Having good health .
(h) Ability to perform the influence of law and order.
~ (i) Skill in law and Procedure
(§) Giving helping hand and protect the people ~
(k) Observance of Code of such power and civil servants abilities
.. areto be equipped to the judicial officers in a body.
With an'aim to adjudicate successfully in the field of Judicial sector, the

 Courts are formed in net-work in the length and breadth of the Country in .

different levels. Under the Supreme Court (Yangon) and Supreme Court (Manda-
lay), there are State and Divisional Courts, District Courts and Township Courts
accordingly.The judicial officers are obliged to perform the managerial obliga-
tions and judicial obligations as to the flow and need of the courts in turns.

We can find that the Supreme Court has Criminal Justice Department, Civil

- Justice Department, Adminstration and Training Department, Logistics, Budget

o

and Accounts Department and Inspectorate Department, altogether five in number.

These Departments aré c¢onducting, helping, managing and instructing to
achieve our judicial goals as 10 the said principles. A Judicial officer. may
perform his obligations as a managing officer, accounts officer and at times as
an ‘inspection officer. He should behave well as to the code of Judges and find

“out the truth regarding the cases with bravery and -integrity. In such perform-

ances, he is bound to abstain from:- '

- Desire

- Anger

- Danger and T

- Bewilderment : _
which are the means of corruption to be avoided. We are bound to abstain from
three kinds of bribery : - : A

- property- bribe

- knowledge bribe

- " power-bribe in particular. ‘

_The judicial officer should study seriously on other subjects apart from the

~ above mentioned management, accounts and inspection skill. One should bear in

his mind that when he is assigned at the Supreme Court, State (or) Divisional
Court, his study under the well - experienced Justices, Judges and Seniors is

priceless and above rubies. ’ v

_ The judicial officers should notonly study laws but also should stand firmly in

" the lineof duties and study how the higher courts are conducting the lower courts.
In -addition, they should study how the higher courts handle and solve the

various problems. This is the golden opportunity for the Judicial officers so to speak.
To speed up and actuate the judicial sector to be successful the judicial
officers should take the orders, as to the chain of command. And they should
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report the strange crimes urgently and report back on the assigned cases angi duties.
Besides, we are bound to lessen the outstanding cases to one's atmost industry.

"6. What shall we do?
What should we do?

As stated above, we have gained the rare human lives. In all walks of
lives, we are the educated graduates. As to our profession we are having golden
chances to perform as judicial officers and we are proud of it. ,

The human, resources are the most important things for the development

of the state. But on the otheér hand, a smart man who is of bad character can -

give more trouble than an ordinary person. Likewise, a good- natured person,
who is an uneducated and unskilled one may become a useless fido. Being so, the
judicial officers should always keep on trying to become nice and cultured persons.
The judicial officers should endeavour to form a firm and compact courts
as to the main four duties as follows:. e C
- (a) Building up by ‘moral
- «(b) Building up by training
- (c) Building up by means of social welfare and
- (d) Building up by administration. .
Besides, we are bound to study and perform as to the political outlook -
military outlook, economical outlook and administrative outlook. We should

abide by the six abilities of the patrons such as, activeness, alertness, sympathy, -

tolerance, criticism and forgiveness. In addition, we are bound to be faithful to
our pledge, perseverance, bravery and industry. We must have good character
and creative ability. The civil rules and regulations are to be abide by judicial officers,
The honourable and learmed Chief Justice gave a precious speech on 24%
April 2002 as follow ' : '

" In the process of the state development endeavours, the Judicial Depait-

ment should not be lagged behind. It should be a progressive department in the =

line of duties. you all are responsible to perform your duties systematically,
speedily and correctly as a body and as an individual as well try to be dutifui
as to various assignments in judicial, ‘managerial, and civil service affairs, .
Abstain from idle take and mean behaviour. Try to direct to the right way and
right path. Be of ample knowledge. Simplicity is not enough. You all should try
to be educated, nice and smart ones, Study English Language and try to master it".

- The world of today is changing with modern technologies.The English
Language becomes an international Language and a commun
we were retarded to speak is English. But in this fast ‘chan
world, we will be lagged behind if we cannot master it.
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We should bear in our mind that the study of English Language is to
promote our communicative skills and study on laws and procedure but not to
become Anglophiles. As al! the books on various studies are written and spoken
in English, the' mastery of° English may become a key to open the treasures of
international - Arts and Science. ~

7. Conclu_sion - ' - :

The Heads of Department are taking pains to train us to be good at
‘judicial, managerial, organizational skills and mastery. As for the judicial officers,
we are bound to cultivate clean living and high thinking attitude and active
performance for the sake of the Country and Nation.

We do believe that this paper will render a helping hand in the process
of social welfare, environmental- pleasantness, and harmony among the judicial
officers and rank and file, health-care, bliss and perfect performance. '

. May we impart our precious words to our same badge fellow trainees,
blood and kin as follows: T

- Try your best

- Abide by the laws and pledge of the judicial officers;

- Be faithful to the State and the Nation; ' '

Above all ; "Brighten the corner' where you are"

Mdy we conclude here.

Thanks beyond words,

Presented by -
1.Daw Hla Hla Thein (katha - 6)
2.U San Thein (katha - 15)
3.Daw Than Than Aye (katha - 24)
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