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“When there are two rulings by two
Benches of equal standing, it is not
for the Lower Court to say which
rule is right and which rule is wrong.
He should follow the rule which
appeals to his reason.”
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EFFECTIVE LEGAL MECHANISM'
TO COMBAT TRAFFICKING IN PERSON

Introduction

United Nations Convention against
Transnational Organized Crime and is
protocol. Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially
Women and Children and the Protocol to
Combat Smuggling of Migrants by Land,
Air and Sea were acceded on 30 March,
2005. Subsequently Myanmar has promulgated
the Anti-Trafficking in Persons Law (TIP) on
13 September 2005, the provisions of which
are in accord with the UN Convention and
Protocols. TIP law composes of 10 Chapters
and 38 Section.

Definition of Trafficking in Persons

Under the Section 3 (a) of TIP Law,
Trafficking in Person means recruitment,
transportation, transfer, sale, purchase, lending,
hiring, harbouring or receipt of persons after
committing any of the following acts for the
purpose of exploitation of a person with or
without his or her consent :

(1) threat, use of force or other form

of coercion;
(2) abduction;
(3 fraud;

(4) deception;
* (5) abuse of power or of position
taking advantage of the vulnerability
of a person;

Daw Thaw Dar Sein’

* (6) giving or receiving of money of
benefit to obtain the consent of
the person having control over
another person.

Exploitation includes receipt or agreement
for receipt of money or benefit for the
prostitution of one person by another, other
forms of sexual exploitation, forced labour,
forced service, slavery, servitude, debt-
bondage or the removal and sale of organs
from the body.

Prostitution means any act, us,
consummation or scheme involving the use
of a person by another, for sexudl
intercourse or lascivious conduct in exchange
for money, benefit or any other consideration.

- Debt-bondage means the pledging by
the debtor of his/her personal labour or
services or those of a person under hisfer
control as payment or security for a debt,
when the length and nature of service is not
clearly defined or then the values of the
services as reasonably assessed is not
applied toward the liquidation of the debt.

Facts that must be proved

The TIP cases are required to prove
the elements of trafficking and its component
offences and act for the purpose of exploi-

tation of a person with or without his or her
consent.

DI T < TR
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Compare to International Definition

- Article 3(a) of the Protocol to Prévent,
Suppress and Punish Trafficking in Persons,
Especially Women and Children describes

_ the term of trafficking in persons. The
following tables show that TIP law criminalizes
all aspects,. of trafficking as deﬁne by

mtematlonal law.

Table 1. Slmllar and leferent Elements

Sr. Action for TIP
1. Article 3(a) of Protocol . TIP Law
recruitment - recruitment
- transportation = transportation ]
transfer - transfer o
harbouring - sale
- receipt of persons -  purchase
- lending
- hinng
= harbouring
- receipt of persons
Table 2. Similar and Different Elements
Sr. Means for TIP
1.. Article 3(a) of Protocol TIP Law

threat, use of force or other
form of coercion ;

abduction;

fraud ;

deception;

abuse of power or of position
of vulnerability

giving or receiving of payments
or benefit to achieve the
consent of a person havmg control
over another person.

threat, use of force or other
form of coercion;

abduction ;

fraud ;

deception ;

abuse of power or of position
taking advantage of the vulnerability
of a person;

giving of receiving of money or
benefit to obtain the consent of
the person having control over
another person.
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Penalty Structure

" Since one of the aims of the said law
is “to enable effective and speedy
investigation to expose and take action
against persons guilty of trafficking in
persons and to. prevent for their
trafficking in persons by passing effective
and deterrent punishment”.

In order to achieve this purpose, ﬁrst
the prosecution side must prove the guilt of
the accused person that he is committed the
trafficking in person beyond ‘reasonable

doubt. Secondly, passing punishment.is
totally rely on the Court, the presiding Judge

must pass the deterrent punishment while

protecting the victims in accordance with the -
TIP Law. Deterrent punishment should be
applied individual legal persons found guilty

of trafficking or of its component or related

offences. ,
The following table (3) shows the-
offences and punishment laid down in the

TIP Law.

; Table 3. Offences and Penalties under the TIP Law

Sr. | Sect. Offences Penalty
1.1 24 Trafficking in person especially Minimum 10 years to maximum of
women, children and youth imprisonment for life also fine
2.1 25 Trafficking in other person other Minimum 5 years to maximum of
than women, children and youth 10 years also fine
3.1 26 (a) adoption or marrying Minimum 3 years to maximum of 7
(b) unlawfully documents years also fine
4.] 27 Pomography Minimum $§ years to
‘ ' maximum of 10 years also fine
-5.| 28(a)| Committing Section 24 with Minimbm 20 years to
organized criminal group maximum of imprisonment for life
| also fine
6. 28(b)| Committing Section 25,26,27 with | Minimum 10 years to maximum of |
organized criminal group imprisonment for life also fine
7.1 28(¢)| Member of an organized criminal | the same as 28(a), (b)
group
8.1 2y I'rafficking in persons with serious | Minimum 10 years to maximum of
crime imprisonment for life or death sentence
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- organize, "administers or abets,
provide financial. assistance to
commit or in commission of such

9.130 | Public Official who,demands or | Minimum 3 years to maximum of
accepts money or property 7 years also fine )

10. | 31 Previous conviction Maximum punishment

11. | 32 | Prepares attempt, conspires,

Punishment for such offence

offence

* Organized criminal group means a structured group of three or more persons, for a
certain period with the aim of committing a serious crime, in order to obtain directly or
indirectly a benefit relating to money or material {Section 3(d)}

* Serious crime means an offence punishable with mpnsonment for a term of four years
or more under any existing iaw. {Section 3(e)}

* Imprisonment for life means imprisonment passed on a ‘convicted person to serve in

the prison until death {Section 3(j)}

Accomplices
TIP Law mentions the punishment section
for those who aid or abet the traffickers in
Section 32. In this section, whoever prepares,
- attempts, conspires, administers or abets, or
provides financial assistance to commit or in
commission of any such offence shall be
liable to the punishment provided in the TIP

law such offence. However there is no

definition for accomplice under the TIP law.
According to the Criminal Procedure Code,
accomplice is the one who has been directly
or indirectly concerned in or privy to the
offence.

Attempts

TIP law prohibits attempt to commit
the trafficking in person. But there is no
definition for attempt under the TIP law.

Penalty is the same as the abettor that
mention under Section 32.

Definition of Children

TIP law distinguishes between adults,
childrenand youth. According to the Section
3() of the TIP law child means a person
who has not attained the age of 16 years
and youth means a person who has attained
the age of 16 years but has not attained the
age of 18 years. :

Differcnces in penalties

Since the protocol tends to protect the
children and women, TIP law has different
penalties for the traffickers who traffic chil-
dren and women. Section 24 laid down the
penalties whoever is guilty of trafficking in
persons especially women, children and youth
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shall, on conviction be punished with
imprisonment for a term which may extend

. form a minimum of 10 years to a maximum

of imprisonment for life and may also be
liable to a fine. ,

Whoever is guilty of trafficking in persons
other than women, children and youth shall,
on conviction be punished with imprisonment
fora term which may extend from a minimum
of 5 years to a maximum of 10 years and
may also be liable to a fine. {Section 25}

Jurisdiction :

Generally, criminal offences shall be tried
by a Court within the local limits of whose
jurisdiction it was commitied. However, the
trafficking crimes are transnational in nature,
prepare in one country's jurisdiction and
commit in the other's jurisdiction. Traffickers
may be forcigners for one jurisdiction. To
combat such special features of crime and
10 ¢nd the impunity for trafficker, the
cextraterritorial jurisdiction is defined in TIP
law. TIP law has jurisdiction on any person
who commits any offence cognizable under
I1P law in the Union of Myarnimar, or on
board a vessel or an aircraft registered
under the existing law of the Union of

* 'Myanmar, or on a Myanmar citizen or

. lorcigner residing permancntly in the Union
ol' Myanmar who commits the said offence
outside the countny.

Victim Treatment

The central body for Suppression of

wallicking in persons was formed under the
Section 3a) ol I'IP law. The central body
shall. afler coordination with the relevant
deparunent,  organizations  and

non- -

—_———

governmental organizations for the repatriation '

of trafficked victims, reintegration into the
mainstream of the socicty rescttlement and
rehabilitation the trafficked victims carry out
as follows:

(a) arranging and carrying out necessary
coordination for the repatriation of
the trafficked victims

(b) arranging the temporary shelier a
a safe place or appropriate house
for the trafficked victims;

(c) rehabilitating the social aspect

(d) hiring a lawyer if necessary ina
suit instituted by the trafficked
victim o

(c) lay down the security programmes
and arranging for other righis
entitled while the trafficked viciims
are giving testimony: or contesting i
case

(f) arranging medical examination and
giving medical treatment with the
consent of the trafficked victims

(g) arranging for teaching of vocational
education based upon education and
technical opportunities for the
survival of the life of the trafficked
victim

Before repatriation, nationality identification -

of trafficked victims is undertaken by Ministry
of Immigration and Population and family
tracing is carried out by Department of
Social Welfare (DSW) and Myanmar
Women's Affairs Federation (MWAF) with
the couperation of General Administration
Deparunent, NGOs and INGOs. DSW also
pfovides the temporary shelter to. the female
victims at Vocationa! Training Centers for
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Women in Yangon, Mandalay, Kyaing Tone,
Myeik. For male victims, temporary shelters
are also provided at the training Schools for
Boys in Yangon, Mandalay, Mawlamying and
Lashio.

If the trafficked victims are in foreign
country, the responsible officials of the
Embassies of the Union of Myanmar in
foreign States shall provide necessary
protection and coordinate with the relevant
responsible persons for sending them back
to Myanmar.

Safeguarding the Rights of Trafficked
Victims
Safeguarding the rights of trafficked
victims is provided in section 11 to 15 of
the: TIP law. If the victims are women,
children and youth, the court shall not trial
_in open court, but in camera for the protection
of the dignity, physical and mental security.
The publication of news related to trafficking
in person should be made only the permission
of the Central Body. All the documents
contained in the proceedings shall not be
allowed to peruse or make copies who are
not involved in the case. In addition,
the Central Body shall make necessary
arrangements for the preservation of dignity,
physical and mental security, if victims are
women, children and youth. Another
safeguarding factor is that the central.body
shall not take action against the victims for
any ollence under TIP law and also determine
whether or not it is appropriate to take
action against the victims for any other
offence arising as a direct consequence of
trafficking in persons. The central body also

guarantees the right of permanent residence,
security and relevant status of victims who
re-entered the country. The central body
shall arrange and carry out for the security
of life of trafficked victims and to arrange
according to their wishes for repatriation
and resettlement as much as possible.

Testimonial protection

The crminal proceeding is dispensed in
accordance with the Criminal Procedurc
Code (1898) and Evidence Act(1872). Ac-
cording to these Code and Act, all the
statements are still required to be made

before the Court by witness. Up to now,

there is no provision relating to testimonial
protection such as video link, pseudonym,
testimony behind screen and voice/ face
masking. Since the trafficking cases are not
trailed in open court, police are not allowed
to enter the court room, but in outside, for
the security purpose. .

Asset confiscation

Trafficking in human being makes large
profit for trafficker and it is risk free crime.
To make trafficking less lucrative and
increase risk, freezing and seizure of the
assets and the proceeds of crime is the one
of the effective methods. Thus, section 33
provides the Court to pass an order for
confiscation or disposal in accordance with
the stipulations of the property involved in
the offence, which have been seized as
exhibits. Additionally, Court may pass an
order to pay damages to the victim form
the money confiscated or from the proceeds
of sale of property or from the fine.
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" Ministerial of the Mekong Sub-region,
Countries: Cambodia, China, Ldos, |
Myanmar, Thailand and Vietnam. At the i
said meeting, MOU on Cooperation
against Trafficking in Persons in the
Greater Mekong Sub-region was signed
and the Regional Plan of Action was
formulated and promulgated.- The
COMMIT MQU draws heavily on the

Cooperation in Combating Trafficking
Myanmar became a member country to
the 2000 UN Convention against Transnational
Organized Crime and its Protocols to Prevent,
Suppress and Punish against Trafficking in
Persons especially Women and Children and
Protocol to Combat the Smuggling of
Migrant by Land, Sea and Air.
1. Cooperation with ASEAN Members

countries

In 2002, ASEAN member countries
have agreed to prevent and suppress 8
types of transnational organized crimes,
including trafficking in person. In 2004,
ASEAN Member countries agreed to
the landmark ASEAN Declaration against
Trafficking in Persons, Particularly
Women and Children. The Declaration
affirms the continuing importance of
previous ASEAN initiatives Cooperation
takes place at the most senior level
through the ASEAN Ministerial Meeting
on Transnational Crime.
. Mcmoranda of Understanding
- Myanmar has entered into a MOU
with Thailand on cooperation in the
employment of workers (2002). This
seeks to regularize the movement of
migrant labour between Myanmar and
Thailand by establishing a framework for
legal labour migration between two
countries.
. Coordinated Mckong Ministerial
Initiative against Trafficking(COMMIT)
Process

Myanmar hosted a meeting in October
2004 which was attended by relevant

4.

UN's Recommended Principles and

Guidelines on Human Rights and Human

Trafficking. The MOU adopts a victim-
centered and rights-based approach to
combating trafficking COMMIT Member
Countries have agreed to undertake 34
functions, most of which are at the
national leVel and some involve bilatera
and regional cooperation.
Cooperation with China

To solve the problem of trafficking
in persons which occurs China-Myanmar
border, Senior Official Meeting was
hosted in November 2005. According
to the resolutions of the said meeting the
task on signing of the relevant MOU
establishing of border liaison offices of
enhancing communications between the
two countries central/state level will be
implemented stage by stage.
Cooperation with Thailand

To combat the trafficking in persons
for sexual purposes and for labour
exploitation which commit Myanmar-
Thailand border, Senior Police Official
Meeting was held at Bangkok in
N(:)vember 2005 and in 2007. At the
said mectings the Senior Police Officers
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. agreed on the drafting and signing the
relevant MOU in the near future.
6. ARCPPT and ARTIP Project
The Asia Regional Cooperation to
Prevent People Trafficking Project
(ARCPPT) which is being founded by
the Australian government and involved
four countries: Myanmar, Thailand, Laos
and Cambodia. ARCPPT was concluded
in August 2006. Then Asia Regional
Trafficking in Persons (ARTIP) project
commenced in August 2006 and for the
terms of 5 years Project ARTIP is
focus on ending impunity for traffickers
and securing justice for victims it involve
5 countries, Myanmar, Thailand, Laos,
Cambodia and Indonesia.

Traffidkihg Related Crimes

The trafﬁckmg related crimes are also
criminalized in Penal Code and other
special laws Under the Penal Code;

- importing, exporting, buying, selling
and trafficking in slaves(Sec 370,371)

- various offences relating to kidnapping
and abduction, wrongful confinement
(Sec 359, 369)

- subjecting woman and girls to illicit
intercourse (Sec 366, 366-A, 366-B)

- slavery (Sec 367)

- selling or buying children under the
age of 18 for the purpose of
prostitution (Sec 372, 373)
forced labour (Sec 374)

Under the Child Law ;

- buying, hiring or other-wise obtaining
possession of any person under the

age of 18 for the purposes of
prostitution (Sec 66)
- employing a child to beg for
" personal benefit (Sec 66)
- willfully maltreating a child (Sec 66)
The other special laws which contain
the offences of trafficking related crimes are
as follows;
1. Immigration Emergency Provisions
Act, Section 13
2. Suppression of Prostitution Act,
Section 3, 5, 6, 7
3. Oversea Employment Law, Section
26, 27, 28, 29
4. The Body Organ Donation Law,
Section 21, 22
5. Control of Money Laundering Law.

Conclusion

Myanmar views human trafficking as a
serious issue confronting humankind. For that-
reason, the issue has been undertaken through
national legislation, a National Plan of
Action, high-level commitment, bilateral,
regional and multilateral cooperation. In order
to effectively suppress the trafficking cases,
the Judges and Prosecutors must have
knowledge not only the applicable legal
mechanism but also the trafficking patterns
and trends, victim psychology, and international
practices. Cooperation and collaboration with
the States, NGOs, INGOs and UN agencies
is also essential in implementation process.

Daw Thaw Dar Scin
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CIVIL REGULAR SUIT

Before U Kyaw Zan U,J.

THE BANK OF COMMUNICATIONS (PLAINTIFF)
V
KHIN COMPANY(DEFENDANT)"

Code of Civil Procedure, O, VI Rule 17-amendment of pleadings — at any stage of

the proceedings — whether proposed amendments to be underlined in red
ink — principles for guidance in allowing amendments.

Held: Under O. VIRule 17 of the Code of Civil Procedure the Court mz;y

!
s

*Civil Regular Suit No.58 of 1961
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allow at any stage of the proceedingé to amend the pleadings. It is discretionary
depending upon the circumstances of each case. It would have been more
convenient if the amendments were underlined in. red ink in the relevant para-
graphs of the proposed amended written statement so that when the two written
statements were compared one would sce at once what was amended and what
was not. . |

The p_rinciplés for guidarice are:—

No amendments shall be’ allowed —

(a) Where it is made at a stage when it would cause injustice to the
opposite party, or where it would necessitate a de novo trial :

(b) Where it would change the defence completely thereby implying that
the application is not bona fide ;

(c) Where there was no possibility of misconception of defence at the
beginning but on being unsuccessful in the case originally put forward
attempt is being made to change the front and seek to be successful
on_another and completely different ground.

Ma Thein Tinv, U Nyan and four others, (1953) B.L.R. 260 (H.C),

referred to. '
U Saw Taik Leong for the plaintiff.
.U Aye Maung for the defendant. .

U Kyaw Zan U, J.—The sol¢ issue how remains in this suit to be decided
is whether the promissory note dated 9" July 1954 (Exhibit A) was executed for
consideration. | have dealt with the facts of the suit and other issues in my
judgment dated 30" March 1966. Under section 118 o\f‘the’Negotiable Instru-
ments Act every promissory note is présumed until the contrary is proved that it
was made or drawn for consideration. The burden of proof therefore lay very
heavily under section 102 of the Evidence Act on the defendants to prove “the
contrary”. U Ba Hla, the Mar{aging Partner of the defendants alone gave evidence
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and closed the defence on 21* June 1966. When the suit was called on 1st July
1966 to hear the final arguments the defendants filed an application for leave to -
amend their written statement to which the plaintiffs objected. The Court heard
the arguments ori. the question of amendment on the same day, and fixed 7% July
1966 as requested by the defence to hear the final arguments in the -suit. In this
judgment I shall first deal. with the question of amendment.

I must at the outset point out that this application for amendment of the
written statement was filed at so late a stage at the conclusion of the trial and
when it was fixed for final arguments. It is true that under Order VI, Rule 17 of
the Code of Civil Procedure the Court may allow at any stage of the proceedings
to amend the pleadings. It is discretionary depending upon the circumstances of
each case. This is not a case of mere formal or technical amendment but a
substantial alteration of the defence. The Court had difficulties for not being able
to visualize easily what amendments were made or desired by reading the
proposed amended written statement. It would have been more convenient if the
amendments were underlined in red ink in the relevant paragraphs of the pro-
posed amended written statement so that when the two writteh statements were
compared one would see at once what was amended and what was not.

In the proposed amended written statement also the execution of the
promissory note (Exhibit A) was not denied. The contention was there was no
consideration but, at the same time. it was stated that the amount borrowed was
paid ofl on 9" August 1954 and the debt had been discharged. The defence is-
self-contradictory. Though the defendants were silent as to the notice of demand
made by the plaintiffs in their original written statement they denied the receipt
of notice in their proposed amended written statement. The demand made for
payment was taken as admitted by the defence under Order VIII, Rule 5 of the
Code of Civil Procedure. Again, though no fraud or undue influence was originally
pleaded they put up anew defence in the proposed amended written statement that
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the representatives of the plaintiffs made him (U Ba Hla) sign on Exhibit B,

‘which is an agreement promising to pay a time-barred debt under section 25 3)
‘of the Contract Act by using “‘undue influence by giving alcoholic drinks.” I have
dealt fully with Exhibit B document when I was answering the issues Nos. 2 and
3 in my judgment dated 30" March 1966. It is not therefore open to the
defendants to raise a totally different defence in connection with Exhibit B
document in the proposed amended written statement.

The principles for guidance in a case of this nature are :

No amendments shall be allowed —

(a)Where it is made at a stage when it would cause injustice to the
opposite party, or where it would hecessitate a de novo trial ;

(b)Where it would change the defence completely thereby implying that
the application is not bona fide;

(c)Where there was no possibility of misconception of defence at the
beginning but on being unsuccessful in the case originally put forward attempt is
being made to change the front ahd seek to be successful on another and
completely different ground.

I agree with the learned Judge in Ma Thein Tin v. U Nyan and four

others (I) when he said:

“It is an accepted principle now that leave to amend would be refused
when the amendment seeks to introduce a totally different new and
inconsistent case and the application is made at a late stage of the
proceedings.” . )
In that case also evidence was led and the parties had closed thelr

respective cases and the amendment of the written statement was sought only
when the arguments were to be heard on the remaining issues, pleading estoppel,
which was an éntirely new defence not pleaded in the original written statement.

e

(1(1953) B.L.R. 260 (H.C))
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For all the reasons given abo.ve I have no alternative but to reject the applicatig
for amendment of the written statement, and chordingly it is rejected.

Now I come to the issue in question. I must say the defence has faileg
miserably to discharge its burden of proof in the suit. U Ba Hla has stated in ]]'is‘,\
evidence that he did not receive cash from the plaintiffs on the spot. He said he
was in custody and only when he was released from prison he found the papers;
showing that he had paid up on 9" August 1954 the loan of K 75,200 taken f_:‘,rom'_::_j
the phaintiffs. He deposed that he had altogether paid K 80,062.03. Since the;-"_
amount claimed in the suit is K 85,934.65 I must say that he did not sufficiently
explain the difference in the amounts. U Ba Hla is a business man and he hag: -
studied English up to 10" standard. He did not deny the contents of the original
written statement. It is hard to believe his evidence that he was in custody and
could not get the relevant statements of accounts showing the repayments made
by him when the first written statement was filed. This written statement was
signed and verified by him on 25" September 1962 and the record shows that he
\as arrested by the B.S.I in connection with %n offence only on 21% July 1964.
There is no other evidence except his own to support the defence. I answer the
issue in the affirmative.

In the result there shall be a decree against the defendants for payment of
K 85.934.65 with all costs of the suit.

(1966, B.L.R. P-811)
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