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[ (1)Bigamy : The act of marrying one

. person while legally miarried to another;

(2) Polygyny : The condition or prac-

tice of having more than one wife (it is

distinguishable from Polyandry),

(3) Polyandry.: The condition or prac-

tice of having more than one husb'and.(it

is distinguishable from Polygyny) ;

(4) Polygamy : The state or practice

of having more than one spouse simul-

taneously (it is distinguishable from

Bigamy; Monogamy) ;

(5) Monogamy : The custom preva-

lent in most modern cultures restricting

a person to one spouse at a time; the

fact of being married to only one spouse

(itis distinguishable from Bigamy; Po- -

lygamy)
See : Black's Law D1ct10nary, 2001, Pg
.67 . 535 & 455]
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"200. The Law of partition among
the children of three wwes marrled
in succession.

* . The law of partition among the children

of first, second, and third wives married

_ insuccession, one after the death of the

other,isas follows:-. - .
Let the children of each mother succeed

- to her hereditary rights. Let the joint

property acquired during the life-time of

. eachmother be divided into four shares,

and let her children take two shares, and
of the remaining two shares, let the off-

. spring of each of the other two mothers

take one share each.
Debt, if any, shall be llquldated in the

. same proportlon "

® mbiofolith Sembdafeqaoncan “myadesvogpy” mp

The Attasankhepa Vannana Dhanunathat, Page 21 (Published by Authority), Rangoon,

Supdt.. Govt.. Printing and Stationary. Bunuia . 1934

? enSiofobfl Femt: Sqfeqanar “maiovogp” ‘W&WJJW““\“’?’W#MW
2% 798 (50l [hon 998080 §8omanfst g0 §§SopoSeoaph) A

® The Attasankhepa Vannana Dhammathat. compiled by the Hon'ble U Gaung. C. S.I, Ex-Kinwung Mmgyl (Pubhshed by
Aulhomy) Supdt., Govt., Printing and Statlonary Burma, 1934 . Pg. 18



msp:éq:ﬁpqcﬁ

Gy

“201. The law of partition among the

children of three husbangls married

in succession.

The law of partition among the children
5 of the first, second, and third husbands

married in succession, one after the .

. death of the other, is as follows: -
Let the children of each father succeed
to his hereditary rights. Let the joint
property acquired during the life-time of

each father be divided into four shares,

* and let his children take two shares, let
the other two fathers take one share
each. ’

Debt, if any, shall be liquidated in the
same proportion." € '
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Prime Minister
General Thein Sein =
‘meets Suplfeme Court
judges, state, -
divisioii jljdges

Nay Pyi Taw, 12 May— Prime Minister General Thein Sein attended the
work coordination meeting of the Supreme Court judges and the state and
division judges held at the meetmg hall of the Supreme Court here at ’3 pm:
today and made a speech on the occasion.

Also present on the occasion were Minister for Home Affairs and .for
Immigration and Population Maj-Gen Maung Oo, Minister for Finance and
Revenue Maj-Gen Hla Tun, Chief Justice U Aung Toe, Attome/y;General U Aye
Maung, the Deputy Chief Justice and the . Deputy Attorney - Generals, the
- Supreme Court judges, heads of department, director_s—ge‘neral of the Supreme
Court and the office of the Attorney General, heads of office, directors, the

state and division Judges, deputy directors, assistant dlrectors and Judlc1al
officers. -



judicial journal - ; 3

In his s'péech_, Prime Minister General Thein Sein said that he had already
clarified the salient points as to the objectives of the State, the building of the
nation through the exercise of the legislative, executive and judicial pillars, the -
pivotal role of the law staff in nation-building endeavours and morals-and ethics
at yesterday's meeting with the law officers from the states and divisions.

He said that today he would explain matters related to keeping the judicial
pillar upright, swift and right judicial process, attitude towards the people and
dos and don'ts-as well as a reliable organization that can be put to test in the

building of a future nation.

Being the eyes or mirrors of the people, the courts are to clearly see the
life of the people, to be considerate of and to represent them. At a time when
work is under way in the process of transition to democracy efforts are to be
made for reforming the judicial system in order to win the trust and respect of
the people, he said. o : : o

In view of the weaknesses and defects it is vividly seen that there were
such undesirable factors due to individual persons rather than system, rules and .
procedures. However, some weaknesses were rife because of inefficiency,
negligence and undisciplined approaches to work rather than morals and ethics
ofan individual. Thus, it is required to systematically train and nurture the
judges at different levels, he added. ‘ ‘ -

. He stressed the need for those who are involved in judiciary to develop the *
habit ‘of exercising the judicial system to be in line with the democratic
lifestyle. It shoud be borne in mind that the judgements passed by the court
must be free from corruption and should be a salutary lesson.

Although a judge should be far too lenient with the accused he is to
inevitably pass a deterrent sentence on those who had committed heinous crimes
that are detrimental to the nation and the people. Being the ones representing
the State's courts, .the judges are to cooperate with law officers and members
of Myanmar Police Force in order to give a helping hand to the people through.
the practice Qf patience, politeness, integrity, fairness, reasoning and upright-
ness, he said. -

" The Prime Minster spoke ofthe need for the judges to ensure prevalence
of law and order and contribute their shares in the building a new and modern
nation realizing the policy and tasks of the State. : :

" It is known to all that the State Peace and Development Council is making
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all-out efforts for building the nation into'a modern and developed one. As the
entire people had approved the State constitution, the government is inthe
process of building sound political, judicial, economic and social foundation's'
that are in conformity with a new and modern nation that w1ll soon emerge in
line with the new constitution. '

Community peace and tranquility and prevalence of law and order are
indispensable in striving for the nation to be prosperous and the people to enjoy
the fruitful results of development. Therefore, the judges in the discharge. of
duties in judiciary are the most responsible persons in ensuring the commum_ty
peace and tranquility and prevalence of law and order. As such, the judges need
to try their best to keep judicial pillar upright through the observance of
probity, integrity and ethics of a judge bearing in mind the deterrent principles -
of shame and fear such as uprightness, fairness and consideration.

The courts are the places where losses and grievances of md1v1duals and
societies are dealt with. The judges are responsible for guarding: agamst_ all
kinds of dangers to national unity and development and public interests and.

- passing appropriate sentences to those who do such harmful acts. They will be

able to contribute to “prevalence ‘of law and order, community peace and
public interests™ only if they decide in accordance with the law. It is necessary
for the judges to carry out their duties in accordance with “freedom of
justice”, one of policies of the judicial system. For the judges to be able to
do so, it is necessary that respective regional orgamzatlons and reSpons1ble
personnel cooperate -with the judges.

There has been a storng and systematic judicial. system in Myanmar from
time unmemonal Myanmar kings issued the law, the penal law, Code of Laws, -
rulings.and royal decrees and appointed judges for administration of Justice.
Today also, the Supreme Court appoints judges at township-, district- and state/

) d1v1510n-levels and see to it that there is smooth and fair administration -of

justice in accordance with the law, rules and regulations and directives.

If the people come to know that the courts_solve their problems and
difficulties by making right decisions i in the presence of the pubhc the courts
will become places of refuge. . |

The main purpose of the judicial system is to mamtam Justlce and harmony

*in the relationship of the people and make sure that there is a good balance

between ughts and responsibilitics.
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The . courts are required to use their judicial powers only in the interests of
the people. For this objective to be achieved, the courts will have to cooperate
with administrative personnel. The administrative and judicial systems cannot

operate separately but.need to be in harmony to be able to protect public -

interests.

In decndmg criminal cases, it is unportant that the gunlty get the approprlate

pumshment and the mnocent receive the: rlghts they are entitled to accordmg to
the law.

. It is heard that some courts delay their hearing of criminal cases, whlch
require the interrogation of the accused in custody. Therefore, it is necessary
for the judges who will hear such cases to communicate and coordinate with
respective organizations that file lawsuits and prisons for fair and speedy
administration of -justice. It is the duty of the judges to find the best way to
solve the problem delays and improve the judicial . System.

- There are many cases on briberies between citizens and between organiza-

tions, and some cases to be heard accordmg to civil law are judged accordmg "

to criminal law. Some cases are found evident that the culprit has committed
criminally; but are handed down according to civil law. It is, therefore, required
of courts to judge the cases in accordance with the law only after finding out
strong evidences.

The Supreme Court has given mstructlons that in criminal cases, every

convicted culprit is to be sentenced to a term in proportion to the offence.

Nonetheless, some judges. handed down disproportionate sentences, so there
were many letters of complaint reporting on cases of misconduct and anony-
mous -complaint letters. Therefore, judges have to hand down proportionate
sentences in accordance with the directives and orders issued by the Supreme
Court.,

The ‘Supreme Court also needs to give lessons to and punish such unJust
judges and to revive cases on which unfair sentences have been handed down
and .deliver proportionate judgments on them.

The government has promulgated the law amending civil rulmg law and the
law amending term and discipline act to expedite delivering judgments on civil

- cases. The Supreme Court Las bestowed courts at various levels with greater
authority to achieye the goal. However, civil cases are still pending unneces-

sarily m courts at different levels. So, cml cases are to be judged in

'I
}
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accordance with the law correctly and promptly. :

Some civil execution cases are delayed on the ground that it is required to
ask for security from local authorities to implement the cases. It is to ensure. -
that local bodies are not asked for security if unnecessary, and the demand:
should be fulfilled promptly for security if necessary. Local authorltles are to
extend a helping hand for security in that regard. '

In civil cases on fixed assets, necessary evidences such as documents ‘
bluéprints, and government grant are to be submitted. In such cases, related
departments are urged to cooperate with courts: \ :

Judges are those who have to carry out judiciary matters, enjoying -
reasonable rates of salaries from the public funds. So, they must not accept
bribes from clients. In that regard, the Supreme Court has issued directives,
requisition orders and orders for several times to wipe out briberies and
" partialities. All judges are not-to commit any forms of bias. -

Some clients and lawyers approach judges through various ways in civil and
criminal cases to gain favours. They try to influence judgments. Judges are
urged to stay away from bribery. -

In conclusion, he exhorted judges at various levels responsible for judiciary.
matters in building a modern, developed democratic nation to work hard with '
political awareness for flourishing of public judiciary system, as aspired by the
people; to deliver judgments promptly and correctly; and to protect public
intérests with the law by staying away from briberies. .

*00
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Prime Minister

meets state
and
d1v1s10n law officers
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Nay Pyi Taw, ll May— Prime Minister General Thein Sein met the state
~and division level law officers at the meeting hall of the office of the Attorney-
General here and explained matters on law affairs-at 3 pm today
Also present: at the meeting were Minister for Home Affairs and for
Immigration and Population Maj-Gen Maung Oo, Minister for Finance and.
Revenue Maj-Gen-Hla Tun, Chief Justice-U Aung Toe, Attorney-Genaral U Aye
Maung, Deputy Minister for Home Affairs Brig-Gen Phone Swe, the Deputy
Chief Justice, the Deputy Attorney-General, the Supreme Court judges, heads of
department, directors - general of the Supreme Court and the Attorney-General's
Office, heads of.office, deputy directors-general. directors, the state and
division level judges and law officers, deputy directors and assistant directors.
In his address, Prime Minister General Thein Sein said that it is known to
all that the governmént is making efforts day in, day out for the emergence of
a peaceful, modern and developed nation, adding that legislative, executive and
judicial pillars are of paramount importance for a nation, and nation-building
endeavours have to be carried out through the practice of the three main pillars.
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All are to be well aware of the fact that when.the three main pillars are
strong the nation is strong, and when they become less strong and so does the
nation, thereby leading to the loss of sovereignty, he said. '

" Out of the three branches, the judicial pillar is indispensable llke the
legislative and executive pillars, and the law is a rule or discipline of a nation.
It is incumbent upon the administrative body to supervise the rule or discipline .
for each citizen to abide by, he noted.

The Prime Minister said that only when there is prevalence of law-and
order will there be security and peace, and only if there is security and peace
will the building of a developed nation be possible. Therefore, the law staff and
judicial staff play a pivotal role in the process of building a nation. .

He added that out of law officers of the Attorney-General's Office and the
law offices at different levels, law officers of the Attorney-General's Office are
those who have not only to draft laws and bylaws but also to give advice on law
to the government bodies assessing the international, regional and economic
deed of agreement. Besides, they. have to engage in such affairs as court
prosecuting, filing a suit and administration, he said. :

The law officers in the exetution of duties at the state, division, district and
township- law offices are largely engaged in giving advice over filing a suit,

judging civil law cases of the government bodies and criminal cases as well as
assessing criminal cases to be filed whether they are in accord with law or not
in addition to administrative and staff affairs, he added.

He said that the law officers have to discharge duties in line with the 2001
Attorney-General laws and bylaws and other existing laws. Therefore, they are .
the ones who play an important role in the right and smooth. running of
executive and legislative machinery. Meanwhile, they have to take the duties. of
ensuring amendment or appeals on assumption that a Judgment or order or
decision is not in accord with the law. :

In addition to those duties, they are to deal 'with court proceedmg when it
is found that there should be an amendment to reports on criminal cases being
filed by the prosecuting bodies.

Therefore, only. if the law officers carry out duties and respon51b1ht1es
assigned to them according to the Attorney-General laws, rules and regulatlons
and other existing laws in parallel with the time will the administration of
justice be smooth and fair. Only if they perform their duties and responsibili-
ties in accordance with the laws, by laws and rules and regulations and i in parallel
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with the time, their organization will be the one that truly protects the interests
of the State and the people. B

The law officers should pay special attention to finding out the truth,
passing an appropriate sentence to the culprit and preventing the loss of State
funds and property. ' -

It is necessary for the law officers to serve as a bridge between the

plaintiff and the court by protecting the people in accordance with the law and
without partiality and corruption. :
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The Prime Minister also urged the law officers to find out the truth and to

regard their organization as a body that protects the State and public interests.

The Prime Minister also ugred them to ensure that the culprits get the
punishment they deserve and to protect the innocent against any kind' of
punishement. __ _ ‘ |

The law officers should do the learning in order that they are well versed
in their field and they will be able to protect the State and public interests.

It is necessary for the law officers to present their argument fully on behalf
of the State with.strong references to the laws and bylaws in order that the
courts. will be able to manage evidences and pass appropriate sentences.’

For the law officers to be ableto carry out their duties well, it is necessary
for such organizations as Myanmar Police Force, Bureau of Special Investiga-
tion, Immigration Department, Customs Department, and Forest Department to
work in coordination with the law officers and to act on their advice in parallel
with the time. ' - .

In adopting, assessing and translating laws, bylaws, procedures and orders,
law. officers are required to do so in accordance with the basic principles
upholding Our Three Main National Causes—non-disintegration of the Union,
non- disintegration of* national solidarity and perpetuation of soveteignty.

In assessing international conventions, regional treaties, bilateral agree-
ments and business contracts and- in giving advice on them, law officers are to
thoroughly learn not only domestic laws but also international laws and give
sound advice in the best interests of the State. .

It is also important for law officers to respect the following staff's code of
ethics and disciplines in performing State duties.

(1) - Being loyal to the State

(2) following and respecting laws

3) ‘Following and respecting orders, instructions and work-related
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rules and regulations -

4)-
(5)
(6)

7 -

(8)
)
- (10)
(11)
(12)

" Serving the public interests

Performing duties and taking responsibilities in a sincere way -
Always trying to improve work efficiency
Training subordinates to improve their work efﬁcwncy

. Performing duties conscientiously

Avoiding bribery, corruption, power abuse and self-interest
Avoiding living with lack of morality and dignity
Protecting the State funds from loss and wastage

Dealing with clients in a polite way

It is necessary touse State property and budgets effectively in accord with

the prescribed rules and regulations so as to effectively carry out duties’ and
functions of the Attorney General's Office and law offices at different levels.

One important duty was that the constitution of the Republic of the Union
of Myanmar was approved and prescribed by 92.48 percent votes of the whole
country in May, 2008.So,law officers need to study the constitution thoroughly.
Only then, will they be able to carry out law-related work and give legal advice -
in line with the constitution.

In conclusion, the Prime Minister said, law officers are;

(1)

@

-(3)
“4)

(5)'7

" to actively participate in the successful implementation of the

seven-step Road Map of the State
to perform their duties and rights with conscientiousness,
discipline, honour and dignity as they are service, personnel

"to study continuously in order to sharpen their legal abilities -
“to try to become law officers on whom the State and the people

can rely
to carry out their dutle_s and rlghts entrusted speedlly and
prec1sely without lrregularltles
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Introddction

Alternative Dispute Resolution
(ADR) is a term which refers to
various procedures rather than litiga-
tion; such as negotiation, arbitration,
conciliation and mediation. ADR has
been developing in 1970s as people
have been worrying about litigation is
costly, time consuming, and worrying. .

The object of ADR is generally to
achieve the negotiated settlement or the
voluntary settlement for the disputes
of civil nature. It requires that the
decision-making representatives of

disputants be present during the ADR.

process. The ADR clause is included
in transactional agreements as a con-
tract clause regarding future disputes.

. The benefits of ADR are early
evaluation, diminished costs, confiden-

tiality of process and less disruption to
the disputants. As one axiom states,
justice delayed is justice denied. ADR
represents less risk and less exposure
to unanticipated results than does  an
adversarial trial. ADR is not a replace-
ment for judicial process but repre-
sents additional technology for dlsputes
I. Types of ADR
. The most commonly used ADR

- processes can be groupped as follows;

(1) some elements of bind-

ing decision making process
- Arbitration, Med-

Arb, Rent-a-judge/ Private Judging

(i1) non-binding process

T Mediation,

ciliation, Mini-Trial,
Experts.

Con-
Independent
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1.1 Arbitratio:_:

Arbitration is a method of dispute
resolution involving one or more
“neutral third persons (arbitrators) who
are usually agreed to by the disputing
parties and whose decision is binding.

Arbitrators are appointed by the-

parties in accordance with the term of
the arbitration agreement or in default
by a court. Arbitration agreement isa
contract to refer a present or future
dispute to arbitration. Such agreements
are of two kinds: those referring an
existing dispute to arbitration and those
relating to disputes that may arise in
the future.

An arbitrator is bound to apply the
law accurately but may in general adopt
whatever procedure he chooses and is
not bound by the exclusionary rules of
the law of evidence. He must, how-

ever, conform to the rules of natural

justice. The judgment of an arbitrator
is called his award, which tan be the
subject of appeal to the Court. Appeals
form an arbitrator's decision are, how-
ever, severely limited—currently to
questions of procedural fairness and
the arbitrator's conduct.

Theoretical positive aspects of .

arbitration are:
- the ability to select a decision
maker with appropriate expertise for

dispute
- .procedural informality
- privacy and therefore, to a-
degree, confidentiality ‘
- speed and therefore lower cost,,'

the

md.
- - finality of decision *.

1.2 Med-Arb

In the traditional med-arb process,
the same person serves as both a
mediator and an arbitrator in one dis-
pute. Med-arb has developed in America
to allow, with the consent of the par-
ties, for the same person to- both
mediate and, if that is unsuccessful,
then arbitrate a dispute.

Med-arb is considered a more
efficient process than straight
mediation followed by arbitration with
a different person—if the mediation
process does not result in an agree-
ment. It will not be necessary for the
parties' to begin their story all over
again with a new arbitrator. On the
other hand, the med-arb process has
been criticized on the grounds that it
may be difficult, of not impossible for '
the person who learned confidential
information as a mediator to render an
objective decision as an arbitrator.?

Various suggestions have been
made to improve the positon. One i

! Alexander Bevan, Alternatwe Dispute Resolutlon Sweet & Maxwell, 1992, p-7 .

? Jacqueline M. Nolan Haley, Alternative Dispute Resolution, West Publishing Co. 1992 pp-200-1
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for there to be an arbitrator appointed
by each party w1th a neutral chairman
arbitrator in the middle; this is called

tripartite arbitration. Another variant is -

for the wing members to have no
decision -making role. This takes away
one of the perceived advantages of
med-arb, namely that the mediator has
a powerful weapon—his power to de-
cide at the end of the process-in order

to encourage parties to adopt a. realis-

tic approach the case. A further variant
is -for the arbitrator to act first as a
mediator and then as advisory arbitra-
tor.’

1.3 Rent-a-Judge/Private Judge
This involves the parties selecting
an acceptable judge, often a retired
judge, to decide the case privately. He
is paid by the paities and once his
decision has been imposed it is

enforceable as if ithad been givenby a

Court. Furthermore, it is appealable
(unlike an arbitrator's decision) on
grounds of law or that it is against the
weight of the evidence.

The litigants have to pay for in a
private judge trial. Of course the par-
ties would have to appear before the
assigned. judge at his convenience,

possxbly entailing substantial expense
in arranging for witness appearances.
and the parties would also have no
control ovéer which judge is assigned or
over what issues are'to be decided.
The availability of retired or former
judge -to serve as a private judge is
another question.? -

In a rent-a-_]udge, by agreement of
the .parties, the court refers the case
to a privately selected and paid neutral
judge. He has all the powers of a
judge, and his decision is entered as
the binding decision of the trial court;
thus, private judging closely resembles
private arbitration. But, unlike arbitra-
tion, once the private judge's decision
is entered as-a judgment, it may be
appealed for errors of law oron the
ground that- the judgment is against the
weight of the evidence.*

1.4 Mediation

 In mediation process, an indepen-
dent third party called mediator assists

‘the parties involved in a dispute or

negotiation to achieve a mutually
acceptable resolution of the points of
conflict. The mediator, who may be a
lawyer or a specially trained non-
lawyer, has no dec1sxon-makmg powers

3Alexander Bevan, Alternative Dispute Resolution, op. cit, p-9
‘Amy L. Greenspan, Handbook of Alternative Dispute Resolution, Second Edmon

. Austin, Texas, 1990,p-126

“Eric D. Green, "Rent-a judge", Alternatlve Dispute ' Resolution; A Handbook for Judges,
American BarAssocnatlon Second Edition, May 1991, p-131 . ,
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and cannot force the parties to accept
a settlement. . :

Mediation is generally appropnate
when a negotiated resolution is desir-
able but the_parties are unable to reach
agreement without the intervention of.
a .third party neutral. Mediation has
been described as an extension of
facilitated negotiation. Mediation is
defined by its very process and can be
simplistically described as a three-step
process;

1. opening and explanation of the
process; . co

2. bargaining and negotiation
between the parties “with mediator
facilitation; and

3. closure.$

The mediation process is viewed-

as more expeditious, inexpensive, and

procedurally simple than adversarial .

problem solving. Mediation is all the

“more useful in those cases where a

continuing relationship needs to be
maintained. On the other hand, media-
.tion is independent of the judicial
system and therefore lacks the proce-
dural and constitutional protections of
adversarial justice.

Generally, under current practlce
the mediated settlement agreement is
considered to be a .contract and is
enforced under the general principle

‘of contract law. A mediation agree-.

o

ment is not binding unless it contains
a ‘provision stating that it is binding
and a provision stating substantially that
the parties were advised in writing that
(a) the mediator has no duty to protect
their interests or provide them with -
information about their legal rights; (b) -
signing a mediated settlement agree-
ment may adversely affect their legal

_rights; -and (c) they should consult an

attorney before signing a’ medlated
settlerhent agreement if they are un-- .
certain of their rights.” :

1.5 Conciliation

Conciliation is a process in which
a neutral person meets with the parties
to a dispute and explores how the
dispute might be resolved; especiallya
relatively unstructured method of
dispute resolution in which a third party
facilitates communication between
parties in an attempt to help them
settle their differences. ® :

_Conciliation .can be seen as
meédiation with the conciliator (a)  im-
posing no decision and (b) not even
giving an opinion. If the conciliation is
successful, the settlement agreement
is recorded in conciliation minutes
signed by the parties and the concilia-

¢ Amy L. Greenspan, Handbook of Alternative dispute Resolution, op. cit, p-47

~ 7Jacqueline M. Nolan-Haley, Alternative Dispute Resolution; op.cir p-103

\

“Bryan A Garner, Black's Law Dictionary, Eight Edition, Thomson West, 2004, p-307
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tor, but it has no binding effect. *

The distinction between mediation -

and .conciliation is widely debated
among those interested in ADR. Con-
ciliation is “a nonbinding arbitration”
whereas mediation i§-merely 'assisted
negotiation' . Conciliation involves a
third party's trying to bring together
disputing parties to_help them recon-
cile their differences, whereas. media-
tion goes further by allowing the third
party to suggest terms on which the
_dlspute might be resolved. io _

1.6 Mini Trial

" Mini-Trial is a method of resolv-
ing disputes,
disputes, - which uses techniques of
negotiation, mediation, and advisory
arbitration. The most distinctive
characteristic of the mini-trial is that
* lawyers present their cases, not to a
judge, an arbitrator, a jury, or any third

party with the power to make a bind- .

ing" decision, but rather to the
principles themselves. !

“The term 'mini-trial' originally. ap-

"peared in a 1978 New York Times
article describing a dispute resolution

_primarily business .

mechanism successfully developed and
implemented in a large patent infringe-
ment suit in the U.S. District Court
for the Central District of California.
The procedure developed for the first
mini-trial contains the basic format and
characteristics associated with mini- .
trials today. '?

There are a number of variants used
in the United State but the basic
programme is as follows; 13 .

(1) The parties agree to conduct
a mini-trial.

(2) Having agreed to the process
and what rules will apply , the parties

exchange important documents
, witness and expert statements, and
introductory addresses ‘i in
a form of core discovery.

(3) A neutral adviser is jointly
sélected by the parties. He has no
power to bind the parties but uses
mediation techniques, and at the end
may be asked to give a-view as to the
likely outcome if the case has to goto
trial. ' ' '

- (4) The parties and their lawyers
convene at a suitable place
with high-level executives or
representatives for each side.

*International Trade Centre UNCTAD/WTO, Arbitratioh and-Altemative Dispute
Resolution; How to Settle International Business Disputes, 2001 p-39
“Bryan A Garner, A Dictionary of Modern lagal Usage, Second Edition. Oxford

University Press, 1995, p-554

"Amy L. Greenspan, Handbook .of Alternative Dispute Resolutlon, op. cit, p-84

2 ]bid, p-85 p

1

B Alexander Bevan, Alternative Dlspute Resolution, op. cit, pp-12-13
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These are people to whom the

case is presented and who later

seek to negotiate asettlement.

It is preferable if they have

authority to settle on the day.
(5)

make truncated presentatlons
of their case. The aim istobe
concise rather than compre-
hensive. There are no formal
rules of evidence. In the open
questioris and answer session,
anyone can put questions to
anyone else.
The neutral adviser is usually
called only for an opinion if
the post-presentation negotia-
tions have broken down. If
there is still no result, then,.
usually, the parties are free to
continue with the appropriate
form of dispute resolution
(usually litigation) on the
basic that the mini-trial has
been confidential and without
prejudice.

It is likely that mini-trial will
mainly be used for large-value com-
mercial cases since they are more
expensive than most other form of
ADR, save perhaps arbitration. This is
because although the processis flex-
ible, it is nevertheless more formal and
takes more organization than media-

(6)

At the mini-trial the lawyers

tion. Even the prior agreement over
which rules to apply and what format -

to use. can take time and is therefore
expenswe 1 :

1.7 Independent Expert

Neutral expert fact-finding is based
“on the problem that arises in complex
technical cases, when each side has an -

expert holding firmly to a view that is . -

diametrically opposed to that of the

, opponent's expert. Independent expert

can arise either through appointment

by the Court of a neural expert or by .

agreement between the parties. The main

purpose ‘is for the neutral to re-evalu- -
ate the technical evidence and encour:

age the parties to look critically at
their own expert's assessment.'s
Neutral experts are in a lonely
position since their only power in.the
settlement process is to criticize and

weaken the testimony of one or both -

of the fellow experts. However, in both
mini-trials and some mediation the idea

of an independent expert influencing
the outcome is not novel and in some .

circumstances is fundamental to the
process. !

" Alexander Bevan. Alternative Dispute Resolution, op. cit, p-15

1*1bid, p-17

¢ Alexander Bevan, Alternative Dispute’ Resolution, op. cit, p-17
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IL.Myanmar and ADR

Of all. ADR processes, arbitration
_has been the most popular method in
Myanmar for a long time. During the
Myanmar Kingdom, arbitrators chosen
by the parties or arbitrators appointed

by the king played an important role in -

the settlement of civil disputes. At that
time the main aim of justice was to
achieve harmony and peace in the
society. The judges and arbitrators were
there primarily to give a patient ear to
the litigants and gently guide them to
compromise.!” .

The main procedural law for arbl-
tration in Myanmar is the Arbitration

Act of 1944. Almost all provisions of

Myanmar Arbitration Act are same as
English Arbitration Act of 1950. How-

ever, the Act has been still existing -

when English Arbitration Act was re-
placed by 1996 Act which was based

on the UNCITRAL Model Law 1985
and the New York Convention 1958.1%

Myanmar is a member of the
Geneva Protocol on Arbitration Clauses
of 1923 and the Geneva Protocol on
the Execution of Foreign Arbitral
Awards of 1927. Most of the members
of Geneva Protocols, except Myanmar
moved their memberships to 1958 New

* Yourk Convention on the Recognition

and Enforcement of Foreign Arbitral

. Awards. Therefore, the Arbitration

(Protocol and Convention) Act of
Myanmar 1939 cannot run effectively.

Myanmar needs to enact new Laws
for arbitration to be in line with
international standards and enforcement
measures. Mediation and conciliation
process. are often used in family
matters, employment and trade disputes,
and Buddhist monk affairs. However,
procedures for mediation and concilia-

tion are not systematically formulated.

Conclusion

ADR is a term embracing a wide
range of processes that have emerged
to cope with an increasing number of

*'disputes. ADR offers, in its many
varieties, alternatives to- litigation and

has- brought with it a new philosophy
and approach to problem solving. The
need for ADR is exemplified by the
rapid spread of its practice as it is
adopted to resolve a wide range of
conflict situations . Therefore, new
enactment for arbitration and other ADR
methods should be considered to open
a_new chapter for the settlement of
international commercial disputes in
Myanmar.

, Min Thein

"Maung Maung, Law and Custom in Burma and the Burmese Famxly the Hague, Martinus'

Nijhoff, 1963. n-14

Daw Than Nwe, Commercial Arbltratlon and Enforcement of Award Research Paper of

Yangon University , 2001, p-12
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