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The Role of

Constitutional Tribunal

of the Republic of the

Union of Myanmar

Introduction

The Republic of the Union of
Myanmar is situated in south-east Asia and
is bordered by China to the north and
north-east, Laos and Thailand to the east
and south-east, the Andaman Sea and Bay
of Bengal to the south and Bangladesh and
India to the west.

U TUN KYI

The total land area of the Republic
of Union of Myanmar is 676,578 sq. ki-
lometers. The population of Myanmar s
estimated 57 millions in the year 2008.

The Republic of the Union of
Myanmar became a member of the United
Nationson 19 April 1948 and actively
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participated in the activities of the United
Nations and its agencies. On 237 July
1997, she became a full fledged member
of the Association of South East Asian Na-
tions (ASEAN), and has been consistently
practicing the independent, active and non-
aligned foreign policy based on the five
principles of peaceful co-existence.
The Constitution of the Republic
of the Union of Myanmar has been
adopted through a nation-wide referen-
dum on 29" May 2008. This Constitution
came into operation through out the
Union from the day the first session of
the Pyidaungsu Hluttaw was convened.

Formation of Consititutional Tribunal
of the Union

According to Section 293 of the
Constitution of the Republic of the Union
of Myanmar, the Courts of the Union are
formed as follows:

(1)  Supreme Court of the
Union, High Courts of the
Region, High Courts of the
State, Courts of the Self-
Administered Division,
Courts of Self-Adminis-
tered Zone, District
Courts, Township Courts
and the other Courts con-
stituted by law;

(2)
(3)

Courts-Martial;
Constitutional Tribunal of
the Union.

In this regard, the Constitutional
Tribnal of the Union included in judiciary.

The Constitutional Tribunal of the
Union was formed under the basic prin-
ciple Section 46 of the Constitution of
the Republic of the Union of Myanmar.
And also it was formed with nine mem-
bers including the Chairperson.

In respect of formation of the Con-
stitutional Tribunal, the President submit-
ted the candidature list of total nine per-
sons, three members chosen by him, three
members chosen by the Speaker of the
Pyithu Hluttaw and three members cho-
sen by the Speaker of the Amyotha Hluttaw
and gne member from among nine mem-
bers to be assigned as the Chairperson of
the Constitutional Tribunal of the Union,
to the Pyidaungsu Hluttaw for its approval.
And then, the President appointed the
Chairperson and members of the Consti-
tutional Tribunal of the Union approved
by the Pyidaungsu Hluttaw.

Functions and Duties of the Constitu-
tional Tribunal of Union

The functions and duties of the
Constitutional Tribunal of Union are as
follows:
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(1)

(2)

(3)

(4)

(3

interpreting the provisions
under the Constitution;
vetting whether the laws
promulgated by the
Pyidaungsu Hluttaw, the
Region Hluttaw, the State
Hluttaw or the Self-Admin-
istered Division Leading
Body and the Self- Admin-
istered Zone Leading Body
are in conformity with the
Constitution or not;
vetting whether the mea-
sures of the executive au-
thorities of the Union,the
Regions, the States and the
Self-Administered Areas
are in conformity with the
Constitution or not;
deciding Constitutional dis-
putes between the Union
and a Region, between the
Union and a State , between
aRegion and a State, among
the Regions, among the
States, between a Region
or a State and a Self- Ad-
ministered Areas and
among the Self- Adminis-
tered Areas;

deciding disputes arising
out of the rights and duties

(6)

(7)

(8)

———

of the Union and a Region,
a State or a Self-Adminis-
tered Area in implementing
the Union Law by a Region,
State or Self-Administered
Area;

vetting and deciding mat.
ters intimated by the Presi-
dent relating to the Union
Territory;

with regard to a case being
heard by a court, deciding
disputes submitted in ac-
cord with the Consititution
Section 323 and the Law of
the Constitutional Tribunal
of the Union Section 17;
functions and duties con-
ferred by laws enacted by
Pyidaungsu Hluttaw.

Submission to obtain the interpreta-
tion, resolution and opinion of the
Constitutional Tribunal of the Union.

The following persons shall have
the right to submit matters directly to
obtain the interpretation, resolution and
opinion of the Constitutional Tribunal of
the Union under Section 325 of the Con-

stitution.

(1) the President:
(2) the

Speaker of the
Pyidaungsu Hluttaw:
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(3) the Speaker of the Pyithu
Hiuttaw;

(4) the Speaker of the Amyotha
Hluttaw;

(5) the Chief Justice of the
Union;

(6) the Chairperson of the
Union Election Commis-
sion.

Then. under Section 326 of the
Constitution the following persons and
organizations shall have the right to sum-
mit matters to obtain the above-mentioned
facts from the Constitutional Tribunal of
Union in accord with the prescribed pro-
cedures:

(1) the Chief Minister of the
Region or State;
the Speaker of the Region
or State Hluttaw;
the Chairperson of the Self-
Administered Division
Leading Body or the Self-
Administered Zone Lead-
ing Body;
Representatives numbering
at least ten percent of all
the representatives of the
Pyithu Hluttaw or Amyotha
Hiuttaw.

According to Section 15 of the
Law of the Constitutional Tribunal of the

(2)

(3)

(4)

Union in respect of obtaining interpreta-
tion, resolution and opinion, the Chief
Minister of the Region or State shall sub -
mit their submission to the Constitutional
Tribunal via the President. The Speaker of
the Region and State Hluttaw shall put up
their submission to the Ccnstitutional Tri-
bunal via the Speaker ofthe Pyidaungsu
Hluttaw. The Chairperson of the Self-Ad-
ministered Division Leading Body or the
Self-Administered Zone Leading Body
shall put forward their submission to the
Constitutional Tribunal via the respective
Chief Minister of the Region or State and
the President. Representatives numbering
at least ten percent of all representatives
of the Pyithu Hluttaw or the Amyotha
Hluttaw shall put up their submission to
the Constitutional Tribunal via the respec-
tive Speaker of the Hluttaw.

In respect of the interpretation,
resolution and opinion of the Constitu-
tional Tribunal, the above-mentioned per-
son and organizations shall attach con-
crete and precise evidences sufficiently
on submitting in conformity with pre-
scribed procedure under the provision of
Section 16 of the Law of the Constitu-
tional Tribunal of the Union. Under the
Section 17 of this law, in connection with
a case being heard by a court, if there
arises a dispute whether the provisions
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contained in any law contradict or con-
form to the Constitution, the said court
shall stay the trial and submit its opinion
to the Chief Justice of the Union as soon
as possible. The Chief Justice of the
Union shall put forward the said submis-
sion accompanying his opinion to the
Constitutional Tribunal of the Union.

Vetting, Hearing and Conclusive Reso-
lution

The submission which is put up
under the above mentioned Section 16 or
17, 10 be scrutinized, the Chairperson shall
constitute scrutinization board including
three members (i.e one of the members
chosen by the President, one of the mem-
bers chosen by the Speaker of the Pyithu
Hluttaw and one of the members chosen
by the Speaker of the Amyotha Hluttaw.)

This board is responsible to check
the submission whether or not to have at-
tached related information, acceptable
evidences and documents clearly and com-
pletely. If it is not complete, the board
shall urge those who put up submission
to submit the necessary documents within
the due date.

If there will be the person or de-
partment, organization to respond to the
submission, they are supposed to be al-
lowed to submit related facts and concrete

evidences and documents within the due
date after being inferred with a copy of
submission . On completion of require-
ments, it shall be submitted to the Con-
stitution of the Tribunal for hearing.

All members including the Chair-
person shall hear and decide in respect of
the submission. On hearing, at least six
members including the Chairperson shall
hear unless all members are incapable of
taking part for serving duty and other rea-
sons.

On hearing at the Tribunal, hearing
date shall be pronounced in advance and
shall be made before the open court apart
from the State’s confidentiality or secu-
rity to be affected. Arguments from those
concerned with regard to submission can
be heard. Hearing shall be made as early
as possible. Opinion of experts and sug-
gestion shall be acquired after inviting
them. The relevant provisions of the Code
of Civil Procedure, the Code of Crimi-
nal Procedure and the Evidence Act shall
be applied and exercised when appropri-
ate.

After hearing the due date of the
conclusive resolution shall be declared in
advance. The Constitutional Tribunal of
the Union shall proclaim conclusive reso-
lution as early as possible. This resolu-
tion shall be passed by the approval of
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over half of the members of the Consti-
tutional Tribunal. And then it shall be pro-
claimed in open court.

The resolution of the Constitution
Tribunal shall be final and conclusive. The
resolution of the Constitution Tribunal has
come into effect to the relevant govern-
mental organizations and persons as well
as respective territory.

Qualifications of the Members of the
Consitutional Tribunal of the Union
Under Section 333 of the Consti-
tution, it has been prescribed that the
members of the Constitutional Tribunal
should have the following qualifications:
(1)  person who has attained the
‘ age of 50 years;

(2) person who has qualifica-
tions, with the exception of
the age limit, prescribed in
Section 120 of the Consti-
tution for Pyithu Hluttaw
representatives;

(3) person whose qualification
does not breach the provi-
sions under Section 121 of
the Constitution which dis-
qualify a person standing
for election as Pyithu
Hluttaw representatives;

(5)

(6)

O]

(8)

(a) person who has
served as a Judge of
the High Court of the
Region or State for at
least five years; or

(b) person who has
served as a Judicical
Officer or a Law Of-
ficer at least 10 years
not lower than that of
the Region or State

. level for; or

(c) person who has prac-
ticed as an Advocate
for at least 20 years;
or

(d) person who is, in the
opinion of the Presi-
dent, an eminent ju-
rist.

person who is not a mem-

ber of a political party;

person whois not a Hluttaw
representatives;

person who has political,

administrative, economic

and security outlook;
person loyal to the Union
and its citizens.
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Impeachment of the Chairperson and
Members of the Constitutional Tribu-
nal of the Union.

According to Section 334 of the
Constitution, the Chairperson and mem-
bers of the Constitutional Tribunal of the
Union may be impeached on any of the
following reasons:

(1) high treason;

(2) breach of any of the provi-
sions under the Constitu-
tion;

(3) misconduct;

(4) disqualification of the
qualifications of member
of the Constitutional Tribu-
nal of the Union prescribed
under Section 333 of the
Constitution;

(5) inefficient discharge of
duties assigned by law.

Term of the Constitutional Tribunalof
the Union

The term of the Constitution Tri-
bunal of the Union is the same as that of

the Pyidaungsu Hluttaw being five years.
However, the ongoing Constitutional Tri-
bunal of the Union, on expiry of its term,
shall continue its functions till the Presi-
dent forms a new Tribunal under the Con-.
stitution.

Conclusion

There are different names relating
to the Constitutional Tribunal such as
“Constitutional Court”, “ Constitutional
Council” in the countries of the world. It
is the main task which is responsible for
the protection of Constitutionality. This
article is not complete but it is only brief
information to the Constitutional Tribu-
nal of the Union. If one wishes to know
more in detail about the Constitutional
Tribunal of the Union in Myanmar, one
should study from Section 320 to 336
under the Chapter V10of the Constitution
of the Republic of the Union of Myanmar,
the Law of the Constitutional Tribunal
of Union and the Rules of this Law.

U TUN KYI
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Overview on Legal Culture

and

Legal Profession

of
the United States and Japan

As a Young Leader’s Programme
student, I had a chance to study on legal
culture and legal system, and legal pro-
fession of the United State and Japan. This
issue will make an over view of compara-
tive study on legal culture and legal pro-
fession between the United States and Ja-
pan. Even though. the legal profession,
which includes judges, prosecutors and
lawyers, this item makes analysis upon
lawyers in the United State and Japan. It
will describe basic structure of legal pro-

fession, legal education and their func-

tions. The aim of issue is to provide the
understanding on basic structure of legal
profession and legal education system and

Aye Aye Hlaing
the differences between these two coun-
tries. It is hoped to look at that the expe-
riences, how to establish their legal pro-
fession and how to handle their legal func-

tion/provide to get improvement for
analysis upon own legal profession.

Legal Culture

The United States (hereinafter
briefed us the US) has long been known
throughout the world as the paradigm of
pluralist society comprised of virtually
every ethnic and religious group in the
world. Despite of cultural diversity of its
people, The US(istoricallyfas followed >
the legal traditions established by its
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English founding fathers. One of the great
heritages of the US is the establishment
of its Common Law system. The
presentday Common Law tradition of the
US has common root with the British sys-
tem of law, but is unique into itself. The
principle of stare decisis, the legal tradi-
tion of following rules or principle of law
laid down on prior judicial decisions is
the comnerstone of legal framework in the
US. The US has written consitution in con-
trast to England’s unwritten constitution.
Due to the US federal system in which
there are two different level of laws, fed-
eral and States. To resolve differences
quickly and efficiently, it has created ad-
ditional principles of law in term of fed-
eral pre-emption has “states’ rights”. The
US in term of codification of laws and
regulations, has come closer to civil law
countries as Japan in which the principle
of stare decisis does not appear to play
as large arole. '

The present day, Japan draws on the
two major legal systems of the world.
Both civil law and common law systems
are combined in a culture that has em-
braced modern western value while pre-
serving Japanese tradition. The ancient
Chinese and Korean influenced on Japa-

nese political, religious and social
thoughts. In the nineteerith century, Japan
has borrowedleg(\tensively from legal sys-
tem of Germany and France. Japan made
the full scale adaptation of civil law sys.
tem as source of law and considering but
rejecting the introduction of the English
Common Law. Like other civil law coun-
tries, Japan does not have an adversarial
system of law nor is there a jury system.
(Today, Japan is initially practicing the
user friendly judicial system; it is like a
jury system, but not widely for the whole
nation.) The judges are both the fact finder
and interpreters of applicable law. Afier .
the Second World War a new Japanese
constitution (1947) drafted on an Ameri-
can Constitutional model was adopted. The
new constitution brought an end of the
monopoly of civil law and encouraged the
adaptation of civil and common law value
in one legal system. The new constitution
has become a fundamental part of Japa-
nese legal and social culture. It has
powerful influences on the life of the
nation.?

There are many differences be-
tween the legal systems of Japan and the
US. Itis also necessary to have a general
understanding of judicial administration

'"The americam legal systam in brief .httpllwww.davidﬂfriendman.com

*Why study japannesclaw,http//warwick.ac.uk
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inJapan and the US. The US has different
court systems, such as federal and state
and local, with different administration,
Japan has a centralized Judiciary under the
national government. In the US, selection
methods for judges differ between the
federal judiciary and from State to State,
Judges are uniformly selected from ex-
perienced, practicing attorneys, including

prosecutors, and either through election

as civil litigation, prosecution and defense
of criminal cases, general and specialized
legal advising estate planning, drafting of
document, business planning. They have
other specialized practice as administra-
tive law, tax, domestic relation patent and
copy right, antitrust. Lawyers also teach
law and serve as judgcs in the court and
administrative agencies at both the state

. and federal levels. They act as both advo-

or through appointment by a designated mq advisors in the US society. As

appointing authority.* Japanese system for
judicial selection can be characterized as
a career system. Japanese judges are al-
most exclusively career judges appointed
from the assistant judges who become
assistant judges immediately upon gradu-
ation from the training institute. *

The legal education systems of two
nations and the process by which lawyers
become licensed created major differ-
ences between the systems. The differ-
ences in education lead to different be-
tween the types of individuals that are
called lawyers in the US and Japan.

Lawyers in the US
The lawyers in the US have an ex-
tremely wide of practice activities such

advocates, they present one of the oppos-
ing parties in criminal and civil trial by
presenting evidence that supports their cli-
ents in court. As advisors, lawyers coun-
sel their clients as to their legal rights and
obligations and suggest particular courses
of action in business and personal mat-
ters. There are many kinds of lawyers such
as trial lawyers, environmental lawyers,
intellectual property lawyers. civil attor-
neys who assist client with litigation, will,
trust, contracts, mortgages, title and lease.
Besides these lawyers, there are also
bankruptcy, international, tax, criminal,
corporate. immigration, probate lawyer
etc. In the US, there are many fields they
do and many become teachers, public ad-
ministrators, business executives, real-

The americam legal system in brief, http//www.daviddfriendman.com
‘Dean,M,japanese legal system: text and materials(1997)Cavendish publishing limited.
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estate brokers, full time inventors, FBI
officers, sale men and sale women, musi-
cians, playwrights, poets and politicians.
That is why, the US is nicknamed the Iand
of lawyers. S

Lawyers have the peculiar power
in the US to shape society through
changes in the law as effective by deci-
sions of court and lawyers can take instru-
mental role in the effective resolution of
disputes. Their training and experience can
direct the parties to dispute to a reason-
able resolution based on the facts of the
particular case. As reflect of this nature
there is great debate going on in the US
as to the proper function of lawyers.

In the US, the American Bar Asso-
ciation is the largest voluntary profes-
sional association in the world. ABA mem-
bership is open to lawyers admitted to
practice and in good standing before the
bar of any state or territory of the US. It
is organized by not only the practicing
lawyers but also non lawyers such as
judges, federal court executives, law
school educators, criminial justice pro-
fessionals, members of administrative
agencies and industrial organizations, law

office administrators, legal assistants, law
librarians and members of association
approved law school broads of professor,
Member of the other nations have not
been admitted to practice of law in the US
can become as an international associa-
tion.’

Legal Education in the US

There is no undergraduate law
degree in the US. The Basic admission
requirements for American law schools
are a bachelor’s degree in any field and
the Law School Admission Test (LSAT).
The American law degree is called the
Juris Doctor (JD) and usually requires
three years of study. The JD program
involves courses in American common and
statues law as well as international and
business law. No particular subject or
major field of study is required at under-
graduate level. Law schools are concerned
that applicants have taken courses which
develop communication and analytical
skill, and that they have exposed them-
selves to a variety of disciplines. It is
preferable to intense specialization in any
one of fields; economics, social science

" *Thomas L.Shafer with Mary M..Shafer,American lawyers and their community(ethics in legal profes-

sion), University of Notre Dame

*R.Dhavan N Kibble & W.Twin,Access to legal education and the legal profession

(publisher)Ltd 1989

sbutter worths&Co

"Brief history of American Bar Assosciation,http://lectlaw.com
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(sociology, psychology, anthropology,
political science) computer science,
accounting and pure science. All these
subjects may be at virtually any university.
At law schools in the US, the bachelor’s
degree is not necessary requirement for
the students who reside in the US. At the
beginning of undergraduate study, JD
applicants should take the Law School
Admission Test (LSAT).No knowledge of
law is needed to do well on this examina-
tion. It is standardized test of academic
aptitude in the areas of reading compre-
hension and analytical logical reasoning.
Most American law schools share the aim
of education to become lawyers for ca-
reers that may take many paths and that
will frequently not be limited to any par-
ticular state or region. Although Ameri-
can legal education is still fundamentally
an education for generalists, it empha-
sizes the acquisition for broad, and basic
knowledge of law, understanding of func-
tion of legal system, and development of
analytical abilities of high order. In the US,
graduate law degrees are various permu-
tations of the LL.M, MCL and JSD.These
degrees are post graduate to the JD, which
is after the undergraduate degree. The
LL.M is one year master degree for

American lawyers and for foreign lawyers
or law graduates from common law coun-
tries. The MCL is one year master degree
for civil law lawyers and graduates. The
JSD is a doctoral degree, and generally
law schools will only consider candidates
for a JSD is the person who already got
master degree from the same law school.
The most appropriate programs for for-
eign lawyers are the Master of Compara-
tive Law (MCL) and Master of Compara-
tive Jurisprudence (MCJ). In general,
higher graduate law students are qualified
lawyers with several years experience.?

American Bar Examination

In the US, lawyers must be admit-
ted to practice in a particular State. Among
other admission requirements, lawyers
usually must take a bar examination ad-
ministered by state board of bar examin-
ers. These bar exams are administered
twice a year, at the end of F ebruary and
July. Usually, this exam consists of the
Multistate Bar Examiniation (MBE),
which is multiple choice exam covering
American law in six subjects; contracts,
torts, criminal law and procedure, consti-
tutional law, evidence, and property. The
MBE takes only one day and is the same

*Admission process,study in US, http://useic.rulstudy/apply/law.html
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exam administered in all states, which use
it. Each state usually then adds a portion
on the exam requiring additional multiple
choice questions on state law subjects,
written essay and sometimes a perfor-
mance test aspect. Such kind of state por-
tion usually takes another day. Almost all
jurisdictions also require candidates to
pass Multistate Professional Responsibil-
ity Exam (MPRE), which is administered
three times a year (March, August and
November). Foreign candidates may be
allowed to take an American Bar Exam if
they have received their JD or JSM or
LL.M drgree from ABA accredited law
schools. California and New York are the
most popular bar jurisdiction for foreign
lawyers.?

Lawyers in Japan

The Japanese for “legal profes-
sion” is hoso. It includes judges, prosecu-
tors and practicing attorneys (lawyers).At
present, a person must pass the National
Bar Examination for entry into the Legal
training and Research Institute (Training
Institute), which under the jurisdiction of
the Supreme Court. The National Bar Ex-
amination is extremely competitive one

with an absurdly low success rate. A per-
son passing the National Bar Examination
complete eighteen months to two years
of training (the length of training was
reduced to 18 months in April 1999) and
must pass a relatively ministerial final
examination before choosing the one of
three possible career path; as an attorney
(lawyer), a public prosecutor and an
assistant judge.'®

Japan has a unified Bar but this
consists only of attorneys (lawyers). Pub-
lic prosecutors are employed by the
national ministry of justice and are under
the direction of prosecutors general. The
careers of judges are general separated
and apart from those of the other two
branches of the legal profession. There
was a historical separation between judges
and public prosecutors, on the other hand,
and practicing lawyers on the other. When
we study about Japanese legal profession
and present condition, it was evolved
under its historical and cultural back
ground has played a specific role.

History of Japanese Legal Profession -
After the Meiji restoration of
1867, the whole legal system of Japan was

*American bar examination,http:/www.lawmaster.com

Y

"Oda Hiroshi,Japanese Law, Oxford University press,1999,
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transplanted from the West as adopted a
written system of law. There was called
that an era of the beginning of the modern
Japan and the end of the traditional Japa-
nese Confucian system.In1889, the Meiji
constitution was enacted and a number of
laws were introduced to perform. Among
them, one of the laws was lawyer law that
was the first comprehensive regulation of
legal profession. In 1893, the first law on
attorney was enacted which required law-
yers had to pass examination that was dif-
ferent from that for judges and public
prosecutors. '' 20years later, in 1914, the
examination for lawyers (attorneys) was
abolished and the lawyers had to take the
same examination as judges and public
prosecutors but the practical training for
lawyers was kept separated from that
judges and - public prosecutors. Japa-
nese lawyers did not play an important role
in this kind of modernization process al-
though the government created the le-
gal profession. The law faculties in the
newly founded Imperial Universities were
more of training schools for state offi-
cials than for private lawyers. The govern-

ment did not intent to make the legal ma-
chinery  available to general public or
to develop a strong Private Bar."

After the end of the Second World
War, in 1949, the new lawyer law was
enacted. " It was revised to equalize the
status of practicing attorneys with that of
judges and public prosecutors. At that year
of 1949, the Japanese ministry of justice
established the Legal Training and
Research Institute (LTRI) to do a common
practical training to three branches of le-
gal professions. The entrance
examiniation into legal training Institute
was an antecedent of the present legal
examination."

University Legal Education in Japan
In Japan, there are law faculties in
Universities of private and government to
teach at undergraduate and post graduate
levels. The law faculties of the former
Imperial Universities were founded to
primarily produce public officials
including judges and prosecutors.
Accordingly, law faculties in Japan nor-

mally teach political science and econom-

1IRabinowitz,R,"the historical development of the bar(l 955-57)Harvard law review
12Ghozo Ota and KaHei Rokumoto,issue of lawyer population,Case Western Reserve journal

of international Law,1993
13aw number 205,1049.

14 Oda,Hiroshi, The Japanese Law,2" edit.(1999)Oxford University Press
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ics as well as laws. The four-year under-
graduate course is usually divided into two
parts: The first part takes the time for one
and half year that to study liberal arts and
science and the last parts takes for two
and half years and that 10 do specialized
Study on laws and political science. The
law course usually is emphasized on the
study on six codes, as the mean of under-
standing of fundamental legal principles.
The six codes are as the constitution, the
civil code, the penal code, the commer-
cial code, the code of civil procedure and
the code of criminal procedure and the
other classes are for the study on admin-
istrative law, public and private interna-
tional laws, comparative law, legal history
and labor law. Such kinds of classes are
typically the big lectures of emphasis on
theoretical, academic and case analysis
approach is unknown and no attempt to
offer the practical legal training. There is
no assumption subjectively and objec-
tively, that law students will become law-
yers, the rest of the law graduates enter
to civil service, business and journalism
or law related professions referred to as
quasi-lawyers. s

The National Bar Examination in
Japan

The National Bar Examination is
administered under the Legal Examination
Control of Commission (LECC). The
commission is composed of the vice Min-
istry of Justice, the Secretary General of
Supreme Court and the practicing attor-
ney who is recommended by the Japan
Federation of Lawyers Associations. The
examiners are selected from among the
Judges, prosecutors and practicing law-
yers and law professors whom appointed
by the Minister on the recommendation
ofthe LECC.Their duties are arranging the
exam, making the questions, conducting
the interviews and determining the suc-
cessful candidates.

The Bar Examiniation is divided
into two parts, as the preliminary and the
second part. The first part exam is ex-
empted for the university graduates and
the second part exam has three of tests as
a multiple choice that is covering three
subjects to seven subjects, the essays and
the oral. The subjects for the first part
exam are constitution law, civil and crimi-
nal codes. The subject for essays and the

"*Generl Paul Mc Alinn, Reform in Japanese legal education: Reformin

g the system of Legal

education: University of Hawaii Asian-Pacific Law& Policy Journal,Spring,zool
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oral test are consisted of four categories
as (a) constitutional law, civil law, com-
mercial law and criminal law; (b) civil pro-
cedure and criminal procedure;(c) the sub-
ject chosen from the adminiatrative law,
bankruptcy law, labor law, public interna-
tional law, conflict law, criminology and
civil and criminal procedure; (d) the sub-
ject chosen from political science, eco-
nomic and social policy.'s “
The pass rate of the Bar Examina-
tion is extremely low so, it is typically
not to pass for the one’s first try. A great
deal of persons who sit for the bar exam
are trying for second, third or fourth times.
According to research conducted by the
Ministry of Justice, successful candidates
usually take the exam are about six times
or more and finally they pass it. The ex-
tremely low pass rate makes harmful ef-
fect of making legal professions, but it
reflects that onlv the high qualified stu-
dents who are selected as the legal pro-
fessions.!” In 1991, the Diet, Japan’s
legistature approved a compromised plan
to increase the number of successful ap-

plicants that intended to allow the candi-
dates who are younger and newer to pass
and enter the Legal Training and Research
Institute.'®
The Legal Training and Research
Institute

In order to qualify as a lawyer,
after passing the bar exam, one have to
enter the LTRI of the Supreme Court for
two year practicing training course (now,
shorten to 18 months). The trainees of
institute enjoy the status of public offi-
cials, receiving regular salaries from the
government. The training course includes
the job training at district courts, local
prosecutors’ offices, and law firms as well
as schooling at the Institute. After pass-
ing the final exam at the Training Insti-
tute, a trainee may decide whether she or
he would like to become a judge, pros-
ecutor or a practicing lawyer (attorney)."

Over all, the training Institute em-
phasizes litigation and practical experi-
ence. The trainee participate in carefully
orchestrated the training proce_s. They

1 Hon.Sabrina Shizue Mc Kenna,Judicial Reform:Proposal for Judicial Reform in Japan: An
overview,University of Hawaii Asian Pacific law and policy journal,spring,2001

I”Written by Kohei Nakabo, translate by yohei Suda,Judical reform and the State of the japan’s
attorneysystem; a discussion of Attorney reform Issue and future of the judiciary, Pacific Rim Law &

policy Journal,May, 2001

18 Dean,M,Japanese legal system;Test and Materials(1997),Cavendish Publication limited.
1 Qda,Hiroshi,The Japanese Law,2" edit(1999)Oxford university Press
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served as apprentices to judges, prosecu-

tors and practicing lawyers, handling ac-

tual cases or rotating from one appren-

ticeship to another. At the Training Insti-

tute, there are five instructors who are

assigned from the judiciary and the prac-
ticing law firms have to give lectures. The
classes are very practical and jointed the
research session, revolving around ques-
tions presented by the actual cases. A fter
finishing the course study at the Training
Institute, the trainees have to sit for the
€xam to enter the three practical areas as
a judge or prosecutor or a private lawyer.
The training Institute only accepts

a certain number of candidates and by
limiting so is great loss of not only the
professional but also to Japanese society.
Therefore, several academic proposed to
introduce graduate professional law
school in Japan; however, there are
various problems in legal education re-
form and bottleneck in the system of the
Training Institute. Today, Japan has been
undergoing the judicial reforms by the
judicial Reform Council (JCR) by the
Cabinet promulgated legislation in 1999
It has to review the existing judicial sys-
tem and proposed changes. JCR is to in-
vestigate and consider the fundamental
measures for participation of citizens in

judicial system and strengthening for
legal profession.

Conclusion

In the US, the lawyers can take an
instrumental role in effective resolution
of disputes. Traditionally, the legal pro-
fession in the US has wielded great power
through the fact that a substantial number
of administrators and legislators, not need
to mention that judges are lawyers. In Ja-
pan, the lawyer role is to assist the court
in understanding the problem or the sub-
ject matter of the cases, not so much nec-
€ssary to try to outwit his opponent
through various legal tactics. The court
conducts the fact-finding mission and in-
structs the lawyer as to what the court
wants to know. There are twenty times
more practicing lawyers per capital in the
US than in Japan. However, J apanese law-
yers are primarily members of the trial
bar and they do not involve in legal, tax
and bussiness counseling like many
American lawyers. In the US licensed law-
yers perform various services in a wide
range of areas. In Japan, however, lawyers
perform only limited number of services.
The most noticeable service is that only
lawyers argues before a court. The rest of
the functions are performed by other le-
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gal profession (quasi-lawyer).2

The legal education in the US dif-
fers fundamentally from J apan. Legal edu-
cation in the US services to train legal
professionals. In the US two private gov-
erning bodies, the American Bar Associa-
tion and the American Association of Law
Schools set the standards for legal edu-
cation. The Federal and State Government
have no voice in legal education.Law
Schools are distinct from undergraduate
colleges and universities. It is not possible

to get major in law subject at undergradu-.

ate level. Instead, legal education is pro-
vided only at law schools with the purpose
of providing a professional education.
And Bar Exam in the US is not regarded

as a particulary formidable barrier to earn-
ing credentials to practice laws. In Japan,
the primary purpose of legal education in
Japan is to educate government officials.
And the National Government’s Ministry
of Education sets the strict education
standards. The number of candidates who
passed the Bar Exam are strictly limited.

On the comparative study on legal
professions of the US and Japan, it gives
that legal education is not only for the stu-
dents, but also for the community. The
aim of teaching laws. studying laws should
be benefit to common people, ordinary
citizen, not to professional lawyers and
bureaucrats. It should be an essential part
of liberal art of education.

Aye Aye Hlaing

*Written by Khoei Nakabo,translate by yohei Suda,Judicial reform and the State of the japan’s
attorneysystem;a discussion reform Issue and Future of the judiciary,Pacific Rim Law & policy

Journal,May,2001
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Legal Status

of the Justices

in Japan

Since 1947, Japan has had a
unitary court system. The Judicial System
under the Constitution of Japan is com-
posed of three tiers of courts. The Su-
preme Court, which is the top tier, is the
court of last resort exercising appellate
jurisdiction over appeals lodged against
Jjudgment rendered in first of second in-
stance cases by a High Court. A High
Court , which is a middle tier court, has

Zay Yar Tint Nyo

jurisdiction to hear appeals against judg-
ment rendered by courts on the bottom
tier such as a District Court, Family Court
and Summary Court.

According to the Article 76 ofthe
Japan’s Constitution, the whole judicial
power is vested in the Supereme Court and
in such inferior courts as are established
by law. The head of the judiciary is the
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Chief Justice of the Supreme Court.

In 2003, there are one Chief Jus-
tice, fourteen Justices of the Supreme
Court, 280 High Court Judges including
eight Presidents, 910 J udges and 580 As-
sistant Judges of the District Court, 200
Judges and 150 Assistant Judges of the
Family Court and 810 Summary Court
Judges in Japan. They fill the benches of
the Japanese Court and serve the Nation’s
population of over 122 million. All state
officials resposible for handing down jus-
tices are called SAIBAN-KAN.They can
be divided into two groups: the Chief Jus-
tice and Justices of the Supreme Court,
and Judges of the inferior Courts.

Article 79 of the Japan’s Consti-
tution provides that *“ The Supreme Court
shall consists of a Chief Justice and such
number of Justices as may be determined
by law”. The number of Justices other
than a Chief Justice is fixed at fourteen.

The Chief Justice is appointed by
Emperor upon the designation of the
Diet, while other Justices of the Supreme
Court are appointed by Cabinet and at-
tested by the Emperor. As the representa-
tive of the whole Judiciary, the ChiefJus-
tice ranks on the same level as the Prime
Minister, the representative of the Cabi-

net. Other Justice of the Supreme Court
whose ranks are as high as those of Min-
isters of Cabinet.

According to the Article 410f the
Court Organization Law 1947, the Jus-
tices of the Supreme Court were to be
chosen not just from the career of judi-
ciary, but from among lawyers, public
prosecutors, law professors and those not
in these categories but who are of broad
vision and well grounded in law and must
be person of upright character and ad-
vanced education. This Article also lays
down that Justices of the Supreme Court
must be over the age of 40 and not less
than 10 of them must have been High
Court presidents or Judges for at least 10
years or have 20 years experience as a
lower court judge, public prosecutor,
practicing lawyer or law professor. In re-
ality this has meant that the Supreme
Court has had a tripartite consisting of five
judges, five practicing lawyers and a fur-
ther five from the other categories.

Article 79(2) of the Constitution
provides that the appointment of the Jus-
tices of the Supreme Court is reviewed
by the people at the first general election
of members of the House of Representa-
tives following their appointment, and in
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addition, they are also subject to review
at times of general elections every ten
years after their appointment.A Justice
will be removed if the majority of the vot-
ers favor his or her disimissal. So far,
however, no Justice has ever been re-
moved by the review. A Justice of the Su-
preme Court is usually appointed at
around the age of 60 and will be retired at
the age of 70.

Judges of the inferior courts are
all appointed by the Cabinet form a list
prepared by the Supreme Court. and are
classified into the President of a High
Court, Judge, Assistant Judge, and Sum-
mary Court Judge.

With the exception of the summary
court judges, lower court judges are “ ca-
reer judges”. They begin their careers as
assistant judges at a district court or a fam-
ily court after training at the Legal Train-
ing and Research Institute.Each must ac-
cumulate ten years experience as an as-
sistant judge in order to become a full
judge. Almost the judges of appellate
courts, district courts and family courts
start their careers in this way.

Assistant judges are appointed
from among those who have passed the
National Bar Examination, completed one

year and six months of training at the Le-
gal Training and Research Institute, and
then passed the final qualifiying exami-
nation. An assistant judge is allowed to
exercise judicial power only as one of the
members of a three judge court; he or she
is not qualified to compose a single judge
court.

As for judges of the summary
courts, the way is open to people of abil-
ity other than qualified jurists through
selection by the Selection Committee for
Judges of the Summary Court, while those
who have practiced law for three years of
more as an assistant judge, public pros-
ecutor, or lawyer may also be appointed
as a summary court judge. The term of ap-
pointment for judges is ten years. This
term is renewable and judges are almost
automatically reappointed. Most judges
work in court until their retirement age
0f 65. But the retirement age of summary
court judge is 70. Although the renewal
of the term has been almost automatic, the
Supreme Court is of the opinion that it
has the power to refuse renewal without
giving reasons. Judges are usually moved
between large, medium,and small courts
within their ten years term.

Under the Constitution of J apan,
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Judges are guaranteed complete indepen-
dence in performing their duties. Article
76, Paragraph 3 of the Constitution stipu-
lates that “All judges shall be independent
in the exercise of their conscience and
shall be bound only by this Constitution
and the law”, Article 78 additionally pro-
vides that “Judges shall not be removed
except by public impeachment unless ju-
dicially declared mentally or physically
incompetent to perform official duties.
No disciplinary action against judges shall
be administered by any executive organ
oragency”. The Law on Courts, moreover,
further guarantees that judges are not to
be transferred, suspended, or have their
salaries reduced.

The procedure for impeachment is
provided by the Law on Impeachment of
Judges. The Impeachment Tribunal is at-
tached to the Diet and is composed of
fourteen members who are members of
the Diet, seven from each House. The Tri-
bunal exercises its power independently
from the Diet, and is not bound by its
decisions.There is a Diet Prosecuting
Committee which decides whether to
bring a case to the Tribunal or not. The
grounds for impeachment are serious
breach or gross neglect of duties, and
misconduct which affects the authority

and credibility of the Judge, irrespective
of whether it took place in the course of
his duty or not.

Any person may file a complaint
with the Prosecution Committee request-
ing the impeachment of a judge. The Code
of Criminial Procedure is applied in the
impeachment procedure, the accused may
have the assistance of attorneys, and the
hearng is held in public. The Tribunal may
only dismiss or acquit the judge; other
disciplinary measures fall solely within
the jurisdiction of the Superme Court and
the appellate courts. In order to dissmiss
a judge, the consent of two-thirds of the
members of the Tribunal who took part in
the proceedings is required.

In addition to the impeachment
procedure, judges may lose their position
if they have been sentenced to imprison-
ment or declared incompetent or quasi-
incompetent with respect to civil trans-
actions by the court.

The Constitution provides that dis-
ciplinary actions against judges cannot be
taken by an administrative agency. There-
fore, disciplinary proceedings are handled
by the court.The basic law in this regard
is the Law on Disciplinary Actions against
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Judges, supplement by rules enacted by
the Supreme Court. Disciplinary action
against district court or summary court
judges is handled by the appellate court,
while action against Supreme Court Jus-
tices and appellate court judges is handled
by the Supreme Court.

Ground for disciplinary action are
breach of professional duties, neglect of
duty, and misconduct which undermines
the dignity of judges. A reprimand or a fine
not execeeding 10,000 yen can be im-
posed in such proceedings.

It can be noted that the legal status
of justices are very superior in Japan.
They are qualified persons and have im-
portant role in judiciary. All of the jus-
tices and judges are presumed as legal
experts in their profession. They are the
person of upright morality and advanced

education, and good reputation in legal
profession. They are protected and safe-
guarded by the Constitution and Law of
Impeachment of Judges. They exercise
their judicial power independently and
cannot be influenced or interfered by or
from administrative organs. Therefore
public believe in and rely on integrity of
judiciary and all of the justices gain the
trust and confidence from the people.

Zay Yar Tint Nyo

1. The Constitution of Japan,
1946

2. Court Organization Law
(Japan),Law No0.59/1947

3. Law of Impeachment of Judges
(Japan),Law No.187/1947

4, Justice in Japan (Supreme
Court of Japan) , 6 * Edition, 2000.
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The Confluence of Public

and

Private Internation Law:

This title is the name of the book,
and it is in general about the relationship
between public and private international
law. In that book, these two disciplines .2
.which have been considered as separate
and distinct intellectual streams running
in parallel. have in fact converged on the
point where a sharp distinction usually
drawn no longer can be visible. This as-
sertion, the author made in his book, has
given a hint by the name of the book at

Htin Lynn (Judiciary)

first glance and more insights into it by
following up.

However, as far as the subject mat-
ter is concerned it is to admit that this ar-
ticle, which is meant to shed light on how
important their relationship are, though,
from the narrow aspect, cannot cover the
whole diversified view the author
disscussed in his book.

It is said that the early develop-

![The Confluence of Public & Private International Law ‘Justice ,‘Pluralism & Subsid-

iaries in the International Constitutional Ordering of Private Law by Alex Milles 1st

edition (2009))]

’{First, public international law, concerned with the rights and obligation of states in rela-

tion to other states and individuals. Second, private international law, concerned with

issue of jurisdiction, applicable law and recognition and enforcement of foreign judgment

in international private law disputes before national courts.}
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ment of ideas of private international law
originated in the Roman law, and Roman
law still has an influence on contempo-
rary legal theory.

The concept of Roman universal
empire demanded the integration of other
territories as part of empire by denying
mutual respect of different peoples and
their legal systems, thereby creating the
Roman theory of international order by
which the application of a foreign law in
search of ‘justice’ was disallowed. On the
contrary, Roman legal order was not uni-
versal, one important way was the distinc-
tion between citizens, whose relations
were governed by the formal ‘ius civil’
(the civil law), and non-citizens, who were
subject to a new form of law, the ‘fus gen-
tium’ (the law of peoples), which Roman
empire adopted as a strategy for its legiti-
macy in its application to non-citizens.

By the time of Italian renaissance,

both between European city-states and
with the Middle East, the expansion of in-
ternational trade and commerce caused an
increased in disputes with foreign ele-
ments. Consequently, the idea of private
international law rules, emerged as a
mechanism to minimize the possibility of
inconsistent legal treatment of private dis-
putes, was designed to address the prob-
lem of coordinating legal diversity. It re-
ally was conceived of not as part of the
local law which differed from city-state
to city-state but as part of a universal in-
ternational law system, which encom-
passed the modern territory of both pub-
lic and private international law.

In England, as the English Com-
mon Law resisted the spread of Roman
law, the development of private interna-
tional law rules in common law was de-
layed much later than Europe. It was be-
cause in common law the requirement for
atrial by jury®* imposed an obstacle to deal

3{Ibid.p.36;

An English jury traditionally consisted of men from near the location of the disputed act

or thing, who would therefore be expected to serve both as adjudicators and as wit-
nesses) of the event or the character of the disputants )The English count had no power

to order foreigners to serve in juries, which initially

rendered the courts powerless to

deal with disputes concerning foreign property or events. But note the historical prac-

tice of ‘mixed juries’ to decide disputes between different communities,

Constable (1994))

examined in
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with foreign disputes. In treating interna-
tional cases, the English legal system used
special courts and special law, including
the lex mercatoria or law merchant, in
much the same way the Roman ‘ius gen-
tium’ was used to deal with non-citizens.
In Europe the treaties of the peace of
Westphalia (1648) often identified as the
birth of modern international law, initiated
the idea of “nation-state’ by which nation
was characterized as an individual with a
particular will, not bound by the laws of
any international society. Under this idea,
nations are free, independent and have
sovereign equality, meaning that an equal-
ity in their status and entitlements in in-
ternational law.

Intemnational law, on the one hand,
is recognized as exercise of sovereign will
of states, and the concentration of power
in state sovereigns was originally an ex-
pression of the personality of the head of
state. Therefore, the sovereign’s legal
acts, embodied in treaties were not per-
sonal (expressing the will of the sover-

eign) but attached to the territory of the
state  (expressing the will of the state).

On the other hand, international
law resulted from the interaction of sov-
ereign states was defined as the law of
state relation, a sort of * private law be-
tween states’, and it turned out that con-
sideration for a foreign state’s territorial
sovereignty implied the need for private
international law rules in terms of an ex-
ercise of ‘comity’.

From modern perspectives, private
international law was reconceptualized as
purely autonomous national law, that is an
expression of sovereignty of the state by
reflecting domestic ideas of justice and
conceptions of private rights. Its interna-
tional dimension was equivocally
acknowledged through the concept of
‘comity’4,

Between public and private inter-
national law, as regards the three aspects
of public international law rules of ‘juris-
diction’ and the three basic components

¢ [Ibid. P.298 “ ‘Comity’ as its status remains ambiguously neither a matter of absolute

obligation, on the one hand, nor of mere courtesy and good will, upon the other fails to
acknowledge the implict adoption of the idea of justice pluralism”. |
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of private international law (jurisdiction,
applicable law and the recognition and
enforcement of foreign judgments) there
is an underlying commonality in terms of
the corresponding structure.

First, jurisdiction to prescribe or
legislate on the issue of law-making
power of the government; i.e the permis-
sible scope of applications of the laws of
each state; in private law disputes, this may
be viewed as related to the private inter-
national law problem of'the determination
of the applicable law.

Second, jurisdiction to adjudicate,
or the issue on the juridical link of gov-
ernment. In private disputes, this is evi-
dently related to the idea of jurisdiction
in private international law.

Third, jurisdiction to enforce, or
the issue on the executive branch of gov-
emment.

This is directly concerned with the
acts of authorities implementing, such as
police or bailiffs. In the private law con-
text, itis related to the question of whether
the court can enforce any judgment by ex-
ercising physical power over the defen-
dant or their property.

Accordingly, public international
law, not specifying the structure of state
government, reflects the actions of do-
mestic institutions including national
legistative measures and judicial deci-
sions, and thereby constitute the acts of
the state for the purpose of these interna-
tional obligations.

Especially, the actions of national
legislatures and courts directly affect both
international law compliance and interna-
tional law-making in public international
law rules of jurisdiction. This indeed can
be perceived in any case whenever there
is an exercise of national jurisdiction or
national legal institutions engaged in regu-
lating disputes or relationships, the issue
of private international law spring up, and
they should not be viewed as a purely
domestic, ‘private law’ act of regulation
since they are also asserting public
international law jurisdiction.

As the rules of private interna-
tional law provide an important source of
state practice for the development and un-
derstanding of the rules of public inter-
national law it is implied that in the con-
text of private international law the exer-
cise by the national courts for the choice
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of a particular applicable law is predomi-
nantly considered territorial. Because
many choice of law rules similarly depend
directly on territorial factors, such as
selecting the law of the country in which
the events constituting the tort or delict
in question, or the lex situs of movable
or immovable property. In particular, un-
der the proper law approaches regarding
the choice of law in contract the empha-
size is frequently on the territorial fac-
tors such as the place of formation or per-
formance of contractual obligations or the
location of affected property.

In the matter of applying foreign
law, national courts invariably retain a
discretion to refuse the application of
“oreign law on the grounds of inconsis-
tency with national public policy. By that,
the policy of mutual recognition behind
choice of law rules is outweighed by the
need to give effect to the other norms of
international law. In other words, the ob-
ligationto apply public international law
overrides the ordinary rules of private in-
ternational law. Because public policy is
derived from international law or broader
international norms, sometimes referred
as transnational public policy. In that case,
public policy does not necessarily refer
to national public policy.

Htin Lynn (Judiciary)
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The Immunities of the Carrier under

the Carriage of Goods by Sea Act

Introduction

International Convention for the
Unification of Certain Rules of Law re-
lating to Bills of Lading (“Hague Rules™)
was adopted in 1924. After the latest In-
ternational Convention on Carriage of
Goods by Sea in 1978 which was called
the Hamburg Rules, a member of coun-
tries such as Australia, Canda, US and the
Scandinavian countries were attempting
to adopt their own Law on Carriage of
Goods by Sea and placing international
uniformity in serious jeopardy. In

Myanmar, the Carriage of Goods by Sea

Act was enacted in 1925. According to the
provision of Article 1 (a) of this Act, car-
rier includes the owner or the chaterer
who enters into a contract of carriage with
a shipper. The responsibilities and liabili-
ties, rights and immunities of the carrier
is not only promulgated in Act but also
agreed in the Hague Rules and the Ham-

Dr. Tint Tint Maw*

burg and the Hamburg Rules.

Parties concluding a contract of
carriage by charterparty can agree on any
number of clauses excluding or limiting
the carrier’s liability for breach of con-
tract. The perils under the Carriage of
Goods by Sea Act allows the carrier to
exculde liability.

Even if a carrier may use all his
skill in relation to the carriage of goods,
it is still possible for the cargo to be dam-
aged through incidents which arrives with-
out any fault of the carrier. Neither the
carrier nor the ship shall be responsible
for loss or damage arising or resulting
from exceptions which provided under
Article IV Rule 2.

Article IV, Rule 2 of the Hague
Rules provides the immunities of the car-
rier as follows:

“Neither the carrier nor the ship

*Ph.D,Deputy Staff Officer
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shall be responsible for loss or damage
arising or resulting from-

(a) Act, neglect, or default of the mas-
ter, mariner, pilot, or the servants
of the carrier in the navigation or
in the management of the ship;

(b) Fire, unless caused by the actual
fault or privity of the carrier;

(¢) Perils, dangers and accidents of
the sea or other navigable waters;

(d) ActofGod;

(e) Actof War;

(f) Actof public enemies;

(g) Aurrest or restraint of princes, rul-
ers or people, or seizure under le-
gal process;

(h) Quarantine restrictions;

(i) Act or omission of the shipper or
owner of the goods, his agent or
representative;

(j) Strikes or lockouts or stoppage or
restraint of labour from whatever
partial or general;

(k) Riots and civil commotions;

(1) Saving or attempting to save life
or property at sea,

(m) Wastage in bulk or weight or any

other loss or damage arising from
inherent defect, quality or vice of
the goods;

(n) Insufficiency of packing ;

(0)

Insufficiency or inadequacy of
marks;

Latent defects not discoverable by
due diligence; ,
Any other cause arising without the
actual fault or privity of the car-
rier, or servants of ‘the carrier,” but
the burden of proof shall be on the
person claiming the benefit of this
exception to show that neither the
actual fault or privity of the car-
rier nor the fault or neglect of the
agents or servants of the carrier
contributed to the loss or damage.

®)
(q)

(a) Act, neglect or default of the mas-
ter, mariner, pilot, or the servants of
the carrier in the navigation or in the
management of the ship

The carrier is not liable for loss
of or damage to the goods if caused by
act, neglect or default of the master, mari-
ner, pilot or the servants of the carrier in
the navigation or in the management of the
ship.

In the Portland Trader'the ves-
sel was grounded on a reef in the Su Lu
Sea. It was held that the carrier escaped
liability because the loss of cargo was due
to the master’s fault in navigation.

1 President of India V. West Coast S.S Co., (1964) 2 Lloyd’s Rep. 443
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Gosse Millard V Canadian Gov-
ernment Merchant Marine’

A ship with a cargo of tinplates on
board was damaged during the voyage. It
was necessary to execute repairs at an in-
termediate port and these lasted for some
weeks. While the repairs were being ex-
ecuted the hatches were left open to al-
low the workmen to pass in and out of the
hold. Through the negligence of the ship-
owner’ servants the hatches were not even
covered when it rained so that rainwater
fell into the hold and damaged the cargo.

It was held that the shipowners
were liable.The negligence of not cover-
ing the hatches had nothing to do with the
management of the ship. Management of
the ship does not go much, at all beyond
navigation. It certainly does not include
stowage.

Foreman V. Federal Steam
Navigation CO.? The servants of the ship-
owner were negligent in handling the re-
frigerating manchinery.

It was held that this was not negli-
gence in the management of the ship,and
the shipowners were liable.

In Hourani V. Harrison*, the case con-
cerned the theft of goods by the steve-
dores who were engaged by the ship’s

agents to discharge the cargo. It was held
by the Court of Appeal that the stealing of
cargo was not an act in the management
of the ship and therefore the carriers were
not protected by Article IV, Rule 2(a).

“Therefore. a stevedore does not include

under the words “master, mariner or pi-
lot.”

(b) Fire, unless caused by the actual
fault or privity of the carrier.

This usual bill of lading exception
will not normally add to the protection of
an owner of a British ship, in the view of
the statutory protection granted by
sec.502 of the Merchant Shipping Act
1894. That section, however, only applies
where the fire takes place on board ship
and will not, therefore, protect the car-
rier when the damage is caused, for ex-
ample, by a fire on alongside: in these cir-
cuinstances, the carrier will resort to his
Hague- Visby Rules exception under Art.
IV(2)(b) if the Rules apply .In the major-
ity of case, though,damage by fire on Brit-
ish ships is covered by the exception in
sec.502, which currently excludes liabil-
ity where the carrier can prove that the fire

took place without the owner’s actual fault
or privity.

2(1929)A.C. 223
3 (1928) 2K. B424
*(1927) 32Com.Cas.305 C.A
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The Hague Rules, Article IV Rule
2(b), exception relating to fire excludes
the carrier from responsibility for loss or
damage arising or resulting from fire un-
less caused by the actual fault or privity
of the carrier.

(c) Perils, dangers and accidents of the
sea or other navigable waters.

A peril of the seas is some occur-
rence of a fortuitous and accidental char-
acter of a type which is peculiarly liable
to occur at sea. As Lord Herschell said:

“ perils of the sea” does not cover
every accident or casualty which may hap-
pen to the subject-matter (of the carriage)
onthesea..... not every loss or damage
of which the sea is the immediate cause
is covered by these words. They do not
protect ..... against that natural and inevi-
table action of the winds and waves, which
results in what may be described as wear
and tear. There must be some casualty,
sometime which could not be foreseen as
one of the necessary incidents of the ad-
venture.

These longer forms of the excep-
tion took the place of the short clause,
“danger of the seas” or “perils of the sea”™,
formerly used, It is not clear now for the
longer clause has a greater effect, but it

‘extends the area of operation to “ river”

as well as = scas™. and to risks of naviga-
tion in harbours and docks as well as in
the open water.

(d) Act of God

It covers any accident due to natu-
ral causes directly and exclusively, with-
out human intervention. The carrier must
show that loss or damage caused without
human intervention.

In Nichols v. Marsland 5 the
Court of Appeal held that such a flood was
an “act of God.” Because a flood was “so
great that it could not reasonable have been
anticipated, though if it had been antici-
pated the effect might have been pre-
vented”

(e) Act of War

Article IV, Rule 2(e) provides that
neither the carrier nor the ship shall be
liable for loss or damage arising or re-
sulting from act of war.

This exception is similar to the
enemies of the state exempted by Com-
mon Law. The phrase “act of war” is wider
in scope. Even though a neutral the carry-
ing ship certainly includes this
exception.In the Yorkshire Dale SS Co.V.
Minister of War Transport.S, it includes
only the direct consequences of acts of
war, and not the indirect consequences

*(1876) 2Ex. D1
“(1942)A.C 691
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such as the collision with a warship pro-
ceeding to her station in wartime.

It would presumably cover acts
done in civil war. To rely the exception of
Article IV, Rule 2(e), the carrier must
prove that it is the loss directly caused by
the acts of war without the actual fault or
negligence of the carrier.

(f) Act of public enemies.

Enemies mean that the persons
who make war or on whom war is made,
by the authority of a sovereign state. This
exception certainly covers enemies of the
state to which the carrier belongs.It cov-
ers acts done by public enemies.

(g) Arrest or restraint of princes, rul-
ers or people, or seizure under legal
process.

It covers any restrictions imposed
by order of an established government
on importation or exportation, e.g quar-
antine regulations, embargoes, blockage
or seizure of contraband goods.

Restraint of princes and rulers re-
fers to operation of soverrign power by
exercise, in its sovereign capacity, con-
trolling and divesting for the time, the
authority of owner over ship, and clause
applies only to acts done.in exercise of
sovereign power. Where the “restraint of

princes™ clause or similar language is
found in the contract, a reasonable appre-
hension of capture or destruction of the
ship or cargo will justify nonperformance
of the agreement to carry. A * restraint of
princes” may be an act performed for pur-
pose connected with the prosecution of
war, or some other act as quarantines or
prohibition of entry into port for sanitary
reasons.

In Nobel’s Explosives Co. V.
Jekins, ” Goods were shipped in England
for Japan under a bill of lading excepting
“restraints of princes”. On the day the ship
reached Hong Kong, war was declared
between Japan and China. The captain,
therefore, landed at Hong Kong such part
of the cargo as was contraband. It was held
that the delivery of the contraband goods

in Japan was prevented by the excepted
perils.

Thus, restraints of princes and rul-
ers mean the act of a state or government
interfering with a strong hand, and not
Judgment of any judicial court.

(h) Quarantine restrictions.
According to Article IV, rule 2(h)
of the Hague Rules, the carrier is not li-
able for loss or damage to the cargo if
caused by quarantine restrictions.

(1896) 2Q.B 326
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(i) Act or omission of the shipper or
owner of the goods, his agent or rep-
resentative.

According to Article IV, rule 2(i)
of the Hague Rules, the carrier is not li-
able for act or omission of the shipper or
owner of the goods, his agent or repre-
sentative.

The act or omission of the ship-
pers, cargo-owner is mostly applied de-
fective packing and insufficient of pack-
ing is also called inherent vice.

(j) Strikes or lockouts or stoppage or
restraint of labour from whatever
cause, whether partial or general

In charterparties this clause can be
relied on only if the stoppage is “ a gen-
eral concerted refusal by workmen to
work in consequence of on alleged griev-
ance. It does not cover men leaving work
for fear of disease.

Thus in J. Vermas Scheepvar
thedrijf N.V.V. Association Techniquede
L’Importation Charbonniere®

The charter-party provided that
“any time lost through strikes” was not
count for the purpose of the lay days. The
chartered vessel was carrying coal and
went to French Port for unloading.But the

stevedores refused to unload her and all
other ships carrying coal, thereby hoping
to assist French miners who were on
strike. The stevedores had no grievance
against these employers, nor against the
shipowners charterers or receivers of
coal cargoes. It was held that the sympa-
thetic strike of the stevedores was a
“strike™ within the meaning of the char-
ter- party, and the time during which it
lasted did not count as part of the lay time.

(k) Riots and civil commotions

The carrier is not liable for loss
of or damage to the goods caused by riots
and civil commotions. In the London and
Lanes, Fire V. Bolards, ’ civil commo-
tion is meant that the uprising done by the
people for general purpose who are not
rebeller.

Riot, Unlawful assembly which has
developed to stage of violence. The term
“riot” means a public disturbance involv-
ing (1)an act or acts of violence by one or
more persons part of an assemblage of
three or more persons, which act or acts
shall constitute a clear and present dan-
ger of, or shall resuit in, damage or injury
to the property of any other person or to
the person of any other individual or (2) a
threat or threats of the commission of an

#(1966) 1 Lloyd’s Rep. 582Q.BD
?(1924) AC 886
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act or acts of violence by one or more
persons parts of an assemblage of three
or more persons having, individually or
collectively, the ability of immediate ex-
ecution of such threat or threats, where
the performance of the threatened acts or
acts of violence would consititute a clear
and present danger of, or would result in
damage or injury to the property of any
other person or to the person of any other
individual.

(I) Saving or attempting to save life or
property at Sea.

Article IV, rule 2(1) of the Hague
Rules, provides that neither the carrier nor
the ship shall be liable for loss or damage
arising or resulting from saving or at-
tempting to save life or property at sea.

(m) Wastage in bulk or weight or any
other loss or damage arising from in-
herent defect, quality or vice of the
goods.

By “inherent vice” is meant the un-
fitness of the goods to withstand the or-
dinary incidents of the voyage in the
Barcore.

A tendency of the goods to heat,
discolour, rot, or evaporate, or to destory
their packing or the inherent restivenss or
phrensy of an animal or defective pack-
ing, may all constitute inherent vice.

(n) Insufficiency of packing

The carrier is not liable for loss
of or damage to the goods caused by “in-
sufficiency of packing”. This excepting is
provided in Article IV, rule 2(n) of the
Hague Rules.

The phrase “insufficiency of pack-
ing” means insufficiently packed for with-
standing such handling as the goods will
be likely to undergo in the course of the
contract of carriage, by not inability to
withstand negligent handling of other
goods even though other goods are part
of the same consignment.

The exception “insufficiency of
packing” is the omission of shipper. That
is, “insufficiency of packing is caused by
the negligence of the cargo- owner.

(o) Insufficiency or inadequacy of
marks

Article IV, rule 2(0) of the Hague
Rules provides that “ neither the carrier
nor the ship shall be responsible for loss
or damage arising or resulting from in-
sufficiency or inadequacy of marks.

The exception “insufficiency orin-
adequacy of marks” refers to Article 3,
rule 3(a) and Article 3, rule 5 of the Hague
Rules. Where the Carriage of Goods by
Sea Act 1971 applies, a shipper can insist
on the bill of lading showing “the leading
marks necessary for the identification of
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the goods”.

It is provided that in the Hague
Rules as follows:

After receiving the goods into his
charge the carrier or the master or agent
of'the carrier shall, on demand of the ship-
per, issue to the shipper a bill of lading
showing among other things the leading
marks necessary for identification of the
goods as the same are furnished in writ-
ing by the shipper before the loading of
such goods starts, provided such marks are
stamped or otherwise shown clearly upon
the goods if uncovered, or on the cases
or coverings in which such goods are con-
tained, in such a manner as should ordj-
narily remain legible until the end of the
voyage.

Furthermore, with regard to the
leading marks as provides in Article 11,
Rule 5 as follows:

The shipper shall be deemed to
have guaranteed to the carrier the accu-
racy at the time of shipment of the marks,
number, quantity and weight, as furnished
by him, and the shipper shall indemnify
the carricr against all loss, damages and
expenses arising or resulting from inac-
curacies in such particulars. The right of
the carrier to such indeminity shall in no
way limit his responsibility and liability
under the contract to any person other than
the shipper.

7
(p) Latent defects discoverable by due
diligence. ;

Latent defect means a hidden or
concealed defect. One which could not be
discovered by reasonable and customary
observation or inspection; one not appar-
ent on face of goods, product, document,
ete.

Defect of which owner has no
knowledge, or which, in exercise of ,rea-
sonable care, he should have had no knowl-
edge. One which cannot be discovered by
observation or inspection made with or-
dinary care. A latent defect in the title of
a vendor of land is one not discoverable
by inspection made with ordinary care,
even though a matter of public record.

(9) Any other cause arising without the
actual fault or privity of the carrier,
or without the fault or neglect of the
agents or servants of the carrier,but the
burden of proof shall be on the person
claiming the benefit of this exception
to show that neither the actual fault or
privity of the carrier nor the fault or
neglect of the agents or servants of the
carrier contributed to the loss or dam-
age.

An independent contractor is
treated as a servant or agent for the pur-
poses of Art. IV(2)(q) only if he causes
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loss while performing the tasks for which
he was engaged; in such circumstances,
the carrier will be deprived of his protec-
tion under Art. IV(2)(q) if the carrier can-
not prove that the independent contractor
was blameless. On the other hand, if the
loss arose through an action which did not
come within the independent contractor’s
remit, then under general principles, the
carrier is not liable for such loss, so long
as he can prove that his servants and
agents, properly so called, were not to
blame.

Leesh River Tea Co. V. British
India Steam Navigation Co. * When
calling at an intermediate port to discharge
some cargo and load some fresh cargo,
the shipowner employed a stevedoring
company. One of its servants stole a brass
plate, which was a cover giving access to
a storm valve and removal of which was
liable to admit seawater to the hold. The
theft was not discovered because the
opening was overlaid by fresh cargo, and
the ship accordingly sailed in an unsea-
worthy condition. Water entered the hold,
and the owner of the original cargo suf-

fered damage. The cargo owner sued for
damages and the shipowner pleaded in
defence that the damage had occured
without the actual fault or neglect of his
servants or agents.

It was held that the court upheld
this defence. Sellers, L.J saying that the
circumstances here seem to create one of
the perhaps are occasions when Art.IV,
Rule 2(q) can be invoked.

Conclusion

The contract of carriage may con-
tain a clause exempting the carrier from
liability for the loss or damage to the
cargo shipped on board his vessels. Where
such loss or damage arises from the
breach of obligation of seaworthiness, the
carrier will try to avert liability by claim-
ing that the exemption clause protects him
against the consequences of such
breach.However, the carrier will not able
to use the protection of the Article IV Rule
2 of the Hague Rules if the loss was
caused by unseaworthiness which resulted
from his failure to exercise due diligence
to make vessel seaworthy.

Dr. Tint Tint Maw

1%(1966) 3 All ER 593
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works of art and engravings and pho-
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The Role of

Constitutional Tribunal

of the Republic of the

Union of Myanmar

Introduction

The Republic of the Union of
Myanmar is situated in south-east Asia and
is bordered by China to the north and
north-east, Laos and Thailand to the east
and south-east, the Andaman Sea and Bay
of Bengal to the south and Bangladesh and
India to the west.

U TUN KYI

The total land area of the Republic
of Union of Myanmar is 676,578 sq. ki-
lometers. The population of Myanmar s
estimated 57 millions in the year 2008.

The Republic of the Union of
Myanmar became a member of the United
Nationson 19 April 1948 and actively
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participated in the activities of the United
Nations and its agencies. On 237 July
1997, she became a full fledged member
of the Association of South East Asian Na-
tions (ASEAN), and has been consistently
practicing the independent, active and non-
aligned foreign policy based on the five
principles of peaceful co-existence.
The Constitution of the Republic
of the Union of Myanmar has been
adopted through a nation-wide referen-
dum on 29" May 2008. This Constitution
came into operation through out the
Union from the day the first session of
the Pyidaungsu Hluttaw was convened.

Formation of Consititutional Tribunal
of the Union

According to Section 293 of the
Constitution of the Republic of the Union
of Myanmar, the Courts of the Union are
formed as follows:

(1)  Supreme Court of the
Union, High Courts of the
Region, High Courts of the
State, Courts of the Self-
Administered Division,
Courts of Self-Adminis-
tered Zone, District
Courts, Township Courts
and the other Courts con-
stituted by law;

(2)
(3)

Courts-Martial;
Constitutional Tribunal of
the Union.

In this regard, the Constitutional
Tribnal of the Union included in judiciary.

The Constitutional Tribunal of the
Union was formed under the basic prin-
ciple Section 46 of the Constitution of
the Republic of the Union of Myanmar.
And also it was formed with nine mem-
bers including the Chairperson.

In respect of formation of the Con-
stitutional Tribunal, the President submit-
ted the candidature list of total nine per-
sons, three members chosen by him, three
members chosen by the Speaker of the
Pyithu Hluttaw and three members cho-
sen by the Speaker of the Amyotha Hluttaw
and gne member from among nine mem-
bers to be assigned as the Chairperson of
the Constitutional Tribunal of the Union,
to the Pyidaungsu Hluttaw for its approval.
And then, the President appointed the
Chairperson and members of the Consti-
tutional Tribunal of the Union approved
by the Pyidaungsu Hluttaw.

Functions and Duties of the Constitu-
tional Tribunal of Union

The functions and duties of the
Constitutional Tribunal of Union are as
follows:
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(1)

(2)

(3)

(4)

(3

interpreting the provisions
under the Constitution;
vetting whether the laws
promulgated by the
Pyidaungsu Hluttaw, the
Region Hluttaw, the State
Hluttaw or the Self-Admin-
istered Division Leading
Body and the Self- Admin-
istered Zone Leading Body
are in conformity with the
Constitution or not;
vetting whether the mea-
sures of the executive au-
thorities of the Union,the
Regions, the States and the
Self-Administered Areas
are in conformity with the
Constitution or not;
deciding Constitutional dis-
putes between the Union
and a Region, between the
Union and a State , between
aRegion and a State, among
the Regions, among the
States, between a Region
or a State and a Self- Ad-
ministered Areas and
among the Self- Adminis-
tered Areas;

deciding disputes arising
out of the rights and duties

(6)

(7)

(8)

———

of the Union and a Region,
a State or a Self-Adminis-
tered Area in implementing
the Union Law by a Region,
State or Self-Administered
Area;

vetting and deciding mat.
ters intimated by the Presi-
dent relating to the Union
Territory;

with regard to a case being
heard by a court, deciding
disputes submitted in ac-
cord with the Consititution
Section 323 and the Law of
the Constitutional Tribunal
of the Union Section 17;
functions and duties con-
ferred by laws enacted by
Pyidaungsu Hluttaw.

Submission to obtain the interpreta-
tion, resolution and opinion of the
Constitutional Tribunal of the Union.

The following persons shall have
the right to submit matters directly to
obtain the interpretation, resolution and
opinion of the Constitutional Tribunal of
the Union under Section 325 of the Con-

stitution.

(1) the President:
(2) the

Speaker of the
Pyidaungsu Hluttaw:
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(3) the Speaker of the Pyithu
Hiuttaw;

(4) the Speaker of the Amyotha
Hluttaw;

(5) the Chief Justice of the
Union;

(6) the Chairperson of the
Union Election Commis-
sion.

Then. under Section 326 of the
Constitution the following persons and
organizations shall have the right to sum-
mit matters to obtain the above-mentioned
facts from the Constitutional Tribunal of
Union in accord with the prescribed pro-
cedures:

(1) the Chief Minister of the
Region or State;
the Speaker of the Region
or State Hluttaw;
the Chairperson of the Self-
Administered Division
Leading Body or the Self-
Administered Zone Lead-
ing Body;
Representatives numbering
at least ten percent of all
the representatives of the
Pyithu Hluttaw or Amyotha
Hiuttaw.

According to Section 15 of the
Law of the Constitutional Tribunal of the

(2)

(3)

(4)

Union in respect of obtaining interpreta-
tion, resolution and opinion, the Chief
Minister of the Region or State shall sub -
mit their submission to the Constitutional
Tribunal via the President. The Speaker of
the Region and State Hluttaw shall put up
their submission to the Ccnstitutional Tri-
bunal via the Speaker ofthe Pyidaungsu
Hluttaw. The Chairperson of the Self-Ad-
ministered Division Leading Body or the
Self-Administered Zone Leading Body
shall put forward their submission to the
Constitutional Tribunal via the respective
Chief Minister of the Region or State and
the President. Representatives numbering
at least ten percent of all representatives
of the Pyithu Hluttaw or the Amyotha
Hluttaw shall put up their submission to
the Constitutional Tribunal via the respec-
tive Speaker of the Hluttaw.

In respect of the interpretation,
resolution and opinion of the Constitu-
tional Tribunal, the above-mentioned per-
son and organizations shall attach con-
crete and precise evidences sufficiently
on submitting in conformity with pre-
scribed procedure under the provision of
Section 16 of the Law of the Constitu-
tional Tribunal of the Union. Under the
Section 17 of this law, in connection with
a case being heard by a court, if there
arises a dispute whether the provisions
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contained in any law contradict or con-
form to the Constitution, the said court
shall stay the trial and submit its opinion
to the Chief Justice of the Union as soon
as possible. The Chief Justice of the
Union shall put forward the said submis-
sion accompanying his opinion to the
Constitutional Tribunal of the Union.

Vetting, Hearing and Conclusive Reso-
lution

The submission which is put up
under the above mentioned Section 16 or
17, 10 be scrutinized, the Chairperson shall
constitute scrutinization board including
three members (i.e one of the members
chosen by the President, one of the mem-
bers chosen by the Speaker of the Pyithu
Hluttaw and one of the members chosen
by the Speaker of the Amyotha Hluttaw.)

This board is responsible to check
the submission whether or not to have at-
tached related information, acceptable
evidences and documents clearly and com-
pletely. If it is not complete, the board
shall urge those who put up submission
to submit the necessary documents within
the due date.

If there will be the person or de-
partment, organization to respond to the
submission, they are supposed to be al-
lowed to submit related facts and concrete

evidences and documents within the due
date after being inferred with a copy of
submission . On completion of require-
ments, it shall be submitted to the Con-
stitution of the Tribunal for hearing.

All members including the Chair-
person shall hear and decide in respect of
the submission. On hearing, at least six
members including the Chairperson shall
hear unless all members are incapable of
taking part for serving duty and other rea-
sons.

On hearing at the Tribunal, hearing
date shall be pronounced in advance and
shall be made before the open court apart
from the State’s confidentiality or secu-
rity to be affected. Arguments from those
concerned with regard to submission can
be heard. Hearing shall be made as early
as possible. Opinion of experts and sug-
gestion shall be acquired after inviting
them. The relevant provisions of the Code
of Civil Procedure, the Code of Crimi-
nal Procedure and the Evidence Act shall
be applied and exercised when appropri-
ate.

After hearing the due date of the
conclusive resolution shall be declared in
advance. The Constitutional Tribunal of
the Union shall proclaim conclusive reso-
lution as early as possible. This resolu-
tion shall be passed by the approval of
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over half of the members of the Consti-
tutional Tribunal. And then it shall be pro-
claimed in open court.

The resolution of the Constitution
Tribunal shall be final and conclusive. The
resolution of the Constitution Tribunal has
come into effect to the relevant govern-
mental organizations and persons as well
as respective territory.

Qualifications of the Members of the
Consitutional Tribunal of the Union
Under Section 333 of the Consti-
tution, it has been prescribed that the
members of the Constitutional Tribunal
should have the following qualifications:
(1)  person who has attained the
‘ age of 50 years;

(2) person who has qualifica-
tions, with the exception of
the age limit, prescribed in
Section 120 of the Consti-
tution for Pyithu Hluttaw
representatives;

(3) person whose qualification
does not breach the provi-
sions under Section 121 of
the Constitution which dis-
qualify a person standing
for election as Pyithu
Hluttaw representatives;

(5)

(6)

O]

(8)

(a) person who has
served as a Judge of
the High Court of the
Region or State for at
least five years; or

(b) person who has
served as a Judicical
Officer or a Law Of-
ficer at least 10 years
not lower than that of
the Region or State

. level for; or

(c) person who has prac-
ticed as an Advocate
for at least 20 years;
or

(d) person who is, in the
opinion of the Presi-
dent, an eminent ju-
rist.

person who is not a mem-

ber of a political party;

person whois not a Hluttaw
representatives;

person who has political,

administrative, economic

and security outlook;
person loyal to the Union
and its citizens.
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Impeachment of the Chairperson and
Members of the Constitutional Tribu-
nal of the Union.

According to Section 334 of the
Constitution, the Chairperson and mem-
bers of the Constitutional Tribunal of the
Union may be impeached on any of the
following reasons:

(1) high treason;

(2) breach of any of the provi-
sions under the Constitu-
tion;

(3) misconduct;

(4) disqualification of the
qualifications of member
of the Constitutional Tribu-
nal of the Union prescribed
under Section 333 of the
Constitution;

(5) inefficient discharge of
duties assigned by law.

Term of the Constitutional Tribunalof
the Union

The term of the Constitution Tri-
bunal of the Union is the same as that of

the Pyidaungsu Hluttaw being five years.
However, the ongoing Constitutional Tri-
bunal of the Union, on expiry of its term,
shall continue its functions till the Presi-
dent forms a new Tribunal under the Con-.
stitution.

Conclusion

There are different names relating
to the Constitutional Tribunal such as
“Constitutional Court”, “ Constitutional
Council” in the countries of the world. It
is the main task which is responsible for
the protection of Constitutionality. This
article is not complete but it is only brief
information to the Constitutional Tribu-
nal of the Union. If one wishes to know
more in detail about the Constitutional
Tribunal of the Union in Myanmar, one
should study from Section 320 to 336
under the Chapter V10of the Constitution
of the Republic of the Union of Myanmar,
the Law of the Constitutional Tribunal
of Union and the Rules of this Law.

U TUN KYI
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Overview on Legal Culture

and

Legal Profession

of
the United States and Japan

As a Young Leader’s Programme
student, I had a chance to study on legal
culture and legal system, and legal pro-
fession of the United State and Japan. This
issue will make an over view of compara-
tive study on legal culture and legal pro-
fession between the United States and Ja-
pan. Even though. the legal profession,
which includes judges, prosecutors and
lawyers, this item makes analysis upon
lawyers in the United State and Japan. It
will describe basic structure of legal pro-

fession, legal education and their func-

tions. The aim of issue is to provide the
understanding on basic structure of legal
profession and legal education system and

Aye Aye Hlaing
the differences between these two coun-
tries. It is hoped to look at that the expe-
riences, how to establish their legal pro-
fession and how to handle their legal func-

tion/provide to get improvement for
analysis upon own legal profession.

Legal Culture

The United States (hereinafter
briefed us the US) has long been known
throughout the world as the paradigm of
pluralist society comprised of virtually
every ethnic and religious group in the
world. Despite of cultural diversity of its
people, The US(istoricallyfas followed >
the legal traditions established by its
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English founding fathers. One of the great
heritages of the US is the establishment
of its Common Law system. The
presentday Common Law tradition of the
US has common root with the British sys-
tem of law, but is unique into itself. The
principle of stare decisis, the legal tradi-
tion of following rules or principle of law
laid down on prior judicial decisions is
the comnerstone of legal framework in the
US. The US has written consitution in con-
trast to England’s unwritten constitution.
Due to the US federal system in which
there are two different level of laws, fed-
eral and States. To resolve differences
quickly and efficiently, it has created ad-
ditional principles of law in term of fed-
eral pre-emption has “states’ rights”. The
US in term of codification of laws and
regulations, has come closer to civil law
countries as Japan in which the principle
of stare decisis does not appear to play
as large arole. '

The present day, Japan draws on the
two major legal systems of the world.
Both civil law and common law systems
are combined in a culture that has em-
braced modern western value while pre-
serving Japanese tradition. The ancient
Chinese and Korean influenced on Japa-

nese political, religious and social
thoughts. In the nineteerith century, Japan
has borrowedleg(\tensively from legal sys-
tem of Germany and France. Japan made
the full scale adaptation of civil law sys.
tem as source of law and considering but
rejecting the introduction of the English
Common Law. Like other civil law coun-
tries, Japan does not have an adversarial
system of law nor is there a jury system.
(Today, Japan is initially practicing the
user friendly judicial system; it is like a
jury system, but not widely for the whole
nation.) The judges are both the fact finder
and interpreters of applicable law. Afier .
the Second World War a new Japanese
constitution (1947) drafted on an Ameri-
can Constitutional model was adopted. The
new constitution brought an end of the
monopoly of civil law and encouraged the
adaptation of civil and common law value
in one legal system. The new constitution
has become a fundamental part of Japa-
nese legal and social culture. It has
powerful influences on the life of the
nation.?

There are many differences be-
tween the legal systems of Japan and the
US. Itis also necessary to have a general
understanding of judicial administration

'"The americam legal systam in brief .httpllwww.davidﬂfriendman.com

*Why study japannesclaw,http//warwick.ac.uk
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inJapan and the US. The US has different
court systems, such as federal and state
and local, with different administration,
Japan has a centralized Judiciary under the
national government. In the US, selection
methods for judges differ between the
federal judiciary and from State to State,
Judges are uniformly selected from ex-
perienced, practicing attorneys, including

prosecutors, and either through election

as civil litigation, prosecution and defense
of criminal cases, general and specialized
legal advising estate planning, drafting of
document, business planning. They have
other specialized practice as administra-
tive law, tax, domestic relation patent and
copy right, antitrust. Lawyers also teach
law and serve as judgcs in the court and
administrative agencies at both the state

. and federal levels. They act as both advo-

or through appointment by a designated mq advisors in the US society. As

appointing authority.* Japanese system for
judicial selection can be characterized as
a career system. Japanese judges are al-
most exclusively career judges appointed
from the assistant judges who become
assistant judges immediately upon gradu-
ation from the training institute. *

The legal education systems of two
nations and the process by which lawyers
become licensed created major differ-
ences between the systems. The differ-
ences in education lead to different be-
tween the types of individuals that are
called lawyers in the US and Japan.

Lawyers in the US
The lawyers in the US have an ex-
tremely wide of practice activities such

advocates, they present one of the oppos-
ing parties in criminal and civil trial by
presenting evidence that supports their cli-
ents in court. As advisors, lawyers coun-
sel their clients as to their legal rights and
obligations and suggest particular courses
of action in business and personal mat-
ters. There are many kinds of lawyers such
as trial lawyers, environmental lawyers,
intellectual property lawyers. civil attor-
neys who assist client with litigation, will,
trust, contracts, mortgages, title and lease.
Besides these lawyers, there are also
bankruptcy, international, tax, criminal,
corporate. immigration, probate lawyer
etc. In the US, there are many fields they
do and many become teachers, public ad-
ministrators, business executives, real-

The americam legal system in brief, http//www.daviddfriendman.com
‘Dean,M,japanese legal system: text and materials(1997)Cavendish publishing limited.
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estate brokers, full time inventors, FBI
officers, sale men and sale women, musi-
cians, playwrights, poets and politicians.
That is why, the US is nicknamed the Iand
of lawyers. S

Lawyers have the peculiar power
in the US to shape society through
changes in the law as effective by deci-
sions of court and lawyers can take instru-
mental role in the effective resolution of
disputes. Their training and experience can
direct the parties to dispute to a reason-
able resolution based on the facts of the
particular case. As reflect of this nature
there is great debate going on in the US
as to the proper function of lawyers.

In the US, the American Bar Asso-
ciation is the largest voluntary profes-
sional association in the world. ABA mem-
bership is open to lawyers admitted to
practice and in good standing before the
bar of any state or territory of the US. It
is organized by not only the practicing
lawyers but also non lawyers such as
judges, federal court executives, law
school educators, criminial justice pro-
fessionals, members of administrative
agencies and industrial organizations, law

office administrators, legal assistants, law
librarians and members of association
approved law school broads of professor,
Member of the other nations have not
been admitted to practice of law in the US
can become as an international associa-
tion.’

Legal Education in the US

There is no undergraduate law
degree in the US. The Basic admission
requirements for American law schools
are a bachelor’s degree in any field and
the Law School Admission Test (LSAT).
The American law degree is called the
Juris Doctor (JD) and usually requires
three years of study. The JD program
involves courses in American common and
statues law as well as international and
business law. No particular subject or
major field of study is required at under-
graduate level. Law schools are concerned
that applicants have taken courses which
develop communication and analytical
skill, and that they have exposed them-
selves to a variety of disciplines. It is
preferable to intense specialization in any
one of fields; economics, social science

" *Thomas L.Shafer with Mary M..Shafer,American lawyers and their community(ethics in legal profes-

sion), University of Notre Dame

*R.Dhavan N Kibble & W.Twin,Access to legal education and the legal profession

(publisher)Ltd 1989

sbutter worths&Co

"Brief history of American Bar Assosciation,http://lectlaw.com
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(sociology, psychology, anthropology,
political science) computer science,
accounting and pure science. All these
subjects may be at virtually any university.
At law schools in the US, the bachelor’s
degree is not necessary requirement for
the students who reside in the US. At the
beginning of undergraduate study, JD
applicants should take the Law School
Admission Test (LSAT).No knowledge of
law is needed to do well on this examina-
tion. It is standardized test of academic
aptitude in the areas of reading compre-
hension and analytical logical reasoning.
Most American law schools share the aim
of education to become lawyers for ca-
reers that may take many paths and that
will frequently not be limited to any par-
ticular state or region. Although Ameri-
can legal education is still fundamentally
an education for generalists, it empha-
sizes the acquisition for broad, and basic
knowledge of law, understanding of func-
tion of legal system, and development of
analytical abilities of high order. In the US,
graduate law degrees are various permu-
tations of the LL.M, MCL and JSD.These
degrees are post graduate to the JD, which
is after the undergraduate degree. The
LL.M is one year master degree for

American lawyers and for foreign lawyers
or law graduates from common law coun-
tries. The MCL is one year master degree
for civil law lawyers and graduates. The
JSD is a doctoral degree, and generally
law schools will only consider candidates
for a JSD is the person who already got
master degree from the same law school.
The most appropriate programs for for-
eign lawyers are the Master of Compara-
tive Law (MCL) and Master of Compara-
tive Jurisprudence (MCJ). In general,
higher graduate law students are qualified
lawyers with several years experience.?

American Bar Examination

In the US, lawyers must be admit-
ted to practice in a particular State. Among
other admission requirements, lawyers
usually must take a bar examination ad-
ministered by state board of bar examin-
ers. These bar exams are administered
twice a year, at the end of F ebruary and
July. Usually, this exam consists of the
Multistate Bar Examiniation (MBE),
which is multiple choice exam covering
American law in six subjects; contracts,
torts, criminal law and procedure, consti-
tutional law, evidence, and property. The
MBE takes only one day and is the same

*Admission process,study in US, http://useic.rulstudy/apply/law.html
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exam administered in all states, which use
it. Each state usually then adds a portion
on the exam requiring additional multiple
choice questions on state law subjects,
written essay and sometimes a perfor-
mance test aspect. Such kind of state por-
tion usually takes another day. Almost all
jurisdictions also require candidates to
pass Multistate Professional Responsibil-
ity Exam (MPRE), which is administered
three times a year (March, August and
November). Foreign candidates may be
allowed to take an American Bar Exam if
they have received their JD or JSM or
LL.M drgree from ABA accredited law
schools. California and New York are the
most popular bar jurisdiction for foreign
lawyers.?

Lawyers in Japan

The Japanese for “legal profes-
sion” is hoso. It includes judges, prosecu-
tors and practicing attorneys (lawyers).At
present, a person must pass the National
Bar Examination for entry into the Legal
training and Research Institute (Training
Institute), which under the jurisdiction of
the Supreme Court. The National Bar Ex-
amination is extremely competitive one

with an absurdly low success rate. A per-
son passing the National Bar Examination
complete eighteen months to two years
of training (the length of training was
reduced to 18 months in April 1999) and
must pass a relatively ministerial final
examination before choosing the one of
three possible career path; as an attorney
(lawyer), a public prosecutor and an
assistant judge.'®

Japan has a unified Bar but this
consists only of attorneys (lawyers). Pub-
lic prosecutors are employed by the
national ministry of justice and are under
the direction of prosecutors general. The
careers of judges are general separated
and apart from those of the other two
branches of the legal profession. There
was a historical separation between judges
and public prosecutors, on the other hand,
and practicing lawyers on the other. When
we study about Japanese legal profession
and present condition, it was evolved
under its historical and cultural back
ground has played a specific role.

History of Japanese Legal Profession -
After the Meiji restoration of
1867, the whole legal system of Japan was

*American bar examination,http:/www.lawmaster.com

Y

"Oda Hiroshi,Japanese Law, Oxford University press,1999,
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transplanted from the West as adopted a
written system of law. There was called
that an era of the beginning of the modern
Japan and the end of the traditional Japa-
nese Confucian system.In1889, the Meiji
constitution was enacted and a number of
laws were introduced to perform. Among
them, one of the laws was lawyer law that
was the first comprehensive regulation of
legal profession. In 1893, the first law on
attorney was enacted which required law-
yers had to pass examination that was dif-
ferent from that for judges and public
prosecutors. '' 20years later, in 1914, the
examination for lawyers (attorneys) was
abolished and the lawyers had to take the
same examination as judges and public
prosecutors but the practical training for
lawyers was kept separated from that
judges and - public prosecutors. Japa-
nese lawyers did not play an important role
in this kind of modernization process al-
though the government created the le-
gal profession. The law faculties in the
newly founded Imperial Universities were
more of training schools for state offi-
cials than for private lawyers. The govern-

ment did not intent to make the legal ma-
chinery  available to general public or
to develop a strong Private Bar."

After the end of the Second World
War, in 1949, the new lawyer law was
enacted. " It was revised to equalize the
status of practicing attorneys with that of
judges and public prosecutors. At that year
of 1949, the Japanese ministry of justice
established the Legal Training and
Research Institute (LTRI) to do a common
practical training to three branches of le-
gal professions. The entrance
examiniation into legal training Institute
was an antecedent of the present legal
examination."

University Legal Education in Japan
In Japan, there are law faculties in
Universities of private and government to
teach at undergraduate and post graduate
levels. The law faculties of the former
Imperial Universities were founded to
primarily produce public officials
including judges and prosecutors.
Accordingly, law faculties in Japan nor-

mally teach political science and econom-

1IRabinowitz,R,"the historical development of the bar(l 955-57)Harvard law review
12Ghozo Ota and KaHei Rokumoto,issue of lawyer population,Case Western Reserve journal

of international Law,1993
13aw number 205,1049.

14 Oda,Hiroshi, The Japanese Law,2" edit.(1999)Oxford University Press
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ics as well as laws. The four-year under-
graduate course is usually divided into two
parts: The first part takes the time for one
and half year that to study liberal arts and
science and the last parts takes for two
and half years and that 10 do specialized
Study on laws and political science. The
law course usually is emphasized on the
study on six codes, as the mean of under-
standing of fundamental legal principles.
The six codes are as the constitution, the
civil code, the penal code, the commer-
cial code, the code of civil procedure and
the code of criminal procedure and the
other classes are for the study on admin-
istrative law, public and private interna-
tional laws, comparative law, legal history
and labor law. Such kinds of classes are
typically the big lectures of emphasis on
theoretical, academic and case analysis
approach is unknown and no attempt to
offer the practical legal training. There is
no assumption subjectively and objec-
tively, that law students will become law-
yers, the rest of the law graduates enter
to civil service, business and journalism
or law related professions referred to as
quasi-lawyers. s

The National Bar Examination in
Japan

The National Bar Examination is
administered under the Legal Examination
Control of Commission (LECC). The
commission is composed of the vice Min-
istry of Justice, the Secretary General of
Supreme Court and the practicing attor-
ney who is recommended by the Japan
Federation of Lawyers Associations. The
examiners are selected from among the
Judges, prosecutors and practicing law-
yers and law professors whom appointed
by the Minister on the recommendation
ofthe LECC.Their duties are arranging the
exam, making the questions, conducting
the interviews and determining the suc-
cessful candidates.

The Bar Examiniation is divided
into two parts, as the preliminary and the
second part. The first part exam is ex-
empted for the university graduates and
the second part exam has three of tests as
a multiple choice that is covering three
subjects to seven subjects, the essays and
the oral. The subjects for the first part
exam are constitution law, civil and crimi-
nal codes. The subject for essays and the

"*Generl Paul Mc Alinn, Reform in Japanese legal education: Reformin

g the system of Legal

education: University of Hawaii Asian-Pacific Law& Policy Journal,Spring,zool
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oral test are consisted of four categories
as (a) constitutional law, civil law, com-
mercial law and criminal law; (b) civil pro-
cedure and criminal procedure;(c) the sub-
ject chosen from the adminiatrative law,
bankruptcy law, labor law, public interna-
tional law, conflict law, criminology and
civil and criminal procedure; (d) the sub-
ject chosen from political science, eco-
nomic and social policy.'s “
The pass rate of the Bar Examina-
tion is extremely low so, it is typically
not to pass for the one’s first try. A great
deal of persons who sit for the bar exam
are trying for second, third or fourth times.
According to research conducted by the
Ministry of Justice, successful candidates
usually take the exam are about six times
or more and finally they pass it. The ex-
tremely low pass rate makes harmful ef-
fect of making legal professions, but it
reflects that onlv the high qualified stu-
dents who are selected as the legal pro-
fessions.!” In 1991, the Diet, Japan’s
legistature approved a compromised plan
to increase the number of successful ap-

plicants that intended to allow the candi-
dates who are younger and newer to pass
and enter the Legal Training and Research
Institute.'®
The Legal Training and Research
Institute

In order to qualify as a lawyer,
after passing the bar exam, one have to
enter the LTRI of the Supreme Court for
two year practicing training course (now,
shorten to 18 months). The trainees of
institute enjoy the status of public offi-
cials, receiving regular salaries from the
government. The training course includes
the job training at district courts, local
prosecutors’ offices, and law firms as well
as schooling at the Institute. After pass-
ing the final exam at the Training Insti-
tute, a trainee may decide whether she or
he would like to become a judge, pros-
ecutor or a practicing lawyer (attorney)."

Over all, the training Institute em-
phasizes litigation and practical experi-
ence. The trainee participate in carefully
orchestrated the training proce_s. They

1 Hon.Sabrina Shizue Mc Kenna,Judicial Reform:Proposal for Judicial Reform in Japan: An
overview,University of Hawaii Asian Pacific law and policy journal,spring,2001

I”Written by Kohei Nakabo, translate by yohei Suda,Judical reform and the State of the japan’s
attorneysystem; a discussion of Attorney reform Issue and future of the judiciary, Pacific Rim Law &

policy Journal,May, 2001

18 Dean,M,Japanese legal system;Test and Materials(1997),Cavendish Publication limited.
1 Qda,Hiroshi,The Japanese Law,2" edit(1999)Oxford university Press
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served as apprentices to judges, prosecu-

tors and practicing lawyers, handling ac-

tual cases or rotating from one appren-

ticeship to another. At the Training Insti-

tute, there are five instructors who are

assigned from the judiciary and the prac-
ticing law firms have to give lectures. The
classes are very practical and jointed the
research session, revolving around ques-
tions presented by the actual cases. A fter
finishing the course study at the Training
Institute, the trainees have to sit for the
€xam to enter the three practical areas as
a judge or prosecutor or a private lawyer.
The training Institute only accepts

a certain number of candidates and by
limiting so is great loss of not only the
professional but also to Japanese society.
Therefore, several academic proposed to
introduce graduate professional law
school in Japan; however, there are
various problems in legal education re-
form and bottleneck in the system of the
Training Institute. Today, Japan has been
undergoing the judicial reforms by the
judicial Reform Council (JCR) by the
Cabinet promulgated legislation in 1999
It has to review the existing judicial sys-
tem and proposed changes. JCR is to in-
vestigate and consider the fundamental
measures for participation of citizens in

judicial system and strengthening for
legal profession.

Conclusion

In the US, the lawyers can take an
instrumental role in effective resolution
of disputes. Traditionally, the legal pro-
fession in the US has wielded great power
through the fact that a substantial number
of administrators and legislators, not need
to mention that judges are lawyers. In Ja-
pan, the lawyer role is to assist the court
in understanding the problem or the sub-
ject matter of the cases, not so much nec-
€ssary to try to outwit his opponent
through various legal tactics. The court
conducts the fact-finding mission and in-
structs the lawyer as to what the court
wants to know. There are twenty times
more practicing lawyers per capital in the
US than in Japan. However, J apanese law-
yers are primarily members of the trial
bar and they do not involve in legal, tax
and bussiness counseling like many
American lawyers. In the US licensed law-
yers perform various services in a wide
range of areas. In Japan, however, lawyers
perform only limited number of services.
The most noticeable service is that only
lawyers argues before a court. The rest of
the functions are performed by other le-
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gal profession (quasi-lawyer).2

The legal education in the US dif-
fers fundamentally from J apan. Legal edu-
cation in the US services to train legal
professionals. In the US two private gov-
erning bodies, the American Bar Associa-
tion and the American Association of Law
Schools set the standards for legal edu-
cation. The Federal and State Government
have no voice in legal education.Law
Schools are distinct from undergraduate
colleges and universities. It is not possible

to get major in law subject at undergradu-.

ate level. Instead, legal education is pro-
vided only at law schools with the purpose
of providing a professional education.
And Bar Exam in the US is not regarded

as a particulary formidable barrier to earn-
ing credentials to practice laws. In Japan,
the primary purpose of legal education in
Japan is to educate government officials.
And the National Government’s Ministry
of Education sets the strict education
standards. The number of candidates who
passed the Bar Exam are strictly limited.

On the comparative study on legal
professions of the US and Japan, it gives
that legal education is not only for the stu-
dents, but also for the community. The
aim of teaching laws. studying laws should
be benefit to common people, ordinary
citizen, not to professional lawyers and
bureaucrats. It should be an essential part
of liberal art of education.

Aye Aye Hlaing

*Written by Khoei Nakabo,translate by yohei Suda,Judicial reform and the State of the japan’s
attorneysystem;a discussion reform Issue and Future of the judiciary,Pacific Rim Law & policy

Journal,May,2001
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Legal Status

of the Justices

in Japan

Since 1947, Japan has had a
unitary court system. The Judicial System
under the Constitution of Japan is com-
posed of three tiers of courts. The Su-
preme Court, which is the top tier, is the
court of last resort exercising appellate
jurisdiction over appeals lodged against
Jjudgment rendered in first of second in-
stance cases by a High Court. A High
Court , which is a middle tier court, has

Zay Yar Tint Nyo

jurisdiction to hear appeals against judg-
ment rendered by courts on the bottom
tier such as a District Court, Family Court
and Summary Court.

According to the Article 76 ofthe
Japan’s Constitution, the whole judicial
power is vested in the Supereme Court and
in such inferior courts as are established
by law. The head of the judiciary is the
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Chief Justice of the Supreme Court.

In 2003, there are one Chief Jus-
tice, fourteen Justices of the Supreme
Court, 280 High Court Judges including
eight Presidents, 910 J udges and 580 As-
sistant Judges of the District Court, 200
Judges and 150 Assistant Judges of the
Family Court and 810 Summary Court
Judges in Japan. They fill the benches of
the Japanese Court and serve the Nation’s
population of over 122 million. All state
officials resposible for handing down jus-
tices are called SAIBAN-KAN.They can
be divided into two groups: the Chief Jus-
tice and Justices of the Supreme Court,
and Judges of the inferior Courts.

Article 79 of the Japan’s Consti-
tution provides that *“ The Supreme Court
shall consists of a Chief Justice and such
number of Justices as may be determined
by law”. The number of Justices other
than a Chief Justice is fixed at fourteen.

The Chief Justice is appointed by
Emperor upon the designation of the
Diet, while other Justices of the Supreme
Court are appointed by Cabinet and at-
tested by the Emperor. As the representa-
tive of the whole Judiciary, the ChiefJus-
tice ranks on the same level as the Prime
Minister, the representative of the Cabi-

net. Other Justice of the Supreme Court
whose ranks are as high as those of Min-
isters of Cabinet.

According to the Article 410f the
Court Organization Law 1947, the Jus-
tices of the Supreme Court were to be
chosen not just from the career of judi-
ciary, but from among lawyers, public
prosecutors, law professors and those not
in these categories but who are of broad
vision and well grounded in law and must
be person of upright character and ad-
vanced education. This Article also lays
down that Justices of the Supreme Court
must be over the age of 40 and not less
than 10 of them must have been High
Court presidents or Judges for at least 10
years or have 20 years experience as a
lower court judge, public prosecutor,
practicing lawyer or law professor. In re-
ality this has meant that the Supreme
Court has had a tripartite consisting of five
judges, five practicing lawyers and a fur-
ther five from the other categories.

Article 79(2) of the Constitution
provides that the appointment of the Jus-
tices of the Supreme Court is reviewed
by the people at the first general election
of members of the House of Representa-
tives following their appointment, and in
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addition, they are also subject to review
at times of general elections every ten
years after their appointment.A Justice
will be removed if the majority of the vot-
ers favor his or her disimissal. So far,
however, no Justice has ever been re-
moved by the review. A Justice of the Su-
preme Court is usually appointed at
around the age of 60 and will be retired at
the age of 70.

Judges of the inferior courts are
all appointed by the Cabinet form a list
prepared by the Supreme Court. and are
classified into the President of a High
Court, Judge, Assistant Judge, and Sum-
mary Court Judge.

With the exception of the summary
court judges, lower court judges are “ ca-
reer judges”. They begin their careers as
assistant judges at a district court or a fam-
ily court after training at the Legal Train-
ing and Research Institute.Each must ac-
cumulate ten years experience as an as-
sistant judge in order to become a full
judge. Almost the judges of appellate
courts, district courts and family courts
start their careers in this way.

Assistant judges are appointed
from among those who have passed the
National Bar Examination, completed one

year and six months of training at the Le-
gal Training and Research Institute, and
then passed the final qualifiying exami-
nation. An assistant judge is allowed to
exercise judicial power only as one of the
members of a three judge court; he or she
is not qualified to compose a single judge
court.

As for judges of the summary
courts, the way is open to people of abil-
ity other than qualified jurists through
selection by the Selection Committee for
Judges of the Summary Court, while those
who have practiced law for three years of
more as an assistant judge, public pros-
ecutor, or lawyer may also be appointed
as a summary court judge. The term of ap-
pointment for judges is ten years. This
term is renewable and judges are almost
automatically reappointed. Most judges
work in court until their retirement age
0f 65. But the retirement age of summary
court judge is 70. Although the renewal
of the term has been almost automatic, the
Supreme Court is of the opinion that it
has the power to refuse renewal without
giving reasons. Judges are usually moved
between large, medium,and small courts
within their ten years term.

Under the Constitution of J apan,
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Judges are guaranteed complete indepen-
dence in performing their duties. Article
76, Paragraph 3 of the Constitution stipu-
lates that “All judges shall be independent
in the exercise of their conscience and
shall be bound only by this Constitution
and the law”, Article 78 additionally pro-
vides that “Judges shall not be removed
except by public impeachment unless ju-
dicially declared mentally or physically
incompetent to perform official duties.
No disciplinary action against judges shall
be administered by any executive organ
oragency”. The Law on Courts, moreover,
further guarantees that judges are not to
be transferred, suspended, or have their
salaries reduced.

The procedure for impeachment is
provided by the Law on Impeachment of
Judges. The Impeachment Tribunal is at-
tached to the Diet and is composed of
fourteen members who are members of
the Diet, seven from each House. The Tri-
bunal exercises its power independently
from the Diet, and is not bound by its
decisions.There is a Diet Prosecuting
Committee which decides whether to
bring a case to the Tribunal or not. The
grounds for impeachment are serious
breach or gross neglect of duties, and
misconduct which affects the authority

and credibility of the Judge, irrespective
of whether it took place in the course of
his duty or not.

Any person may file a complaint
with the Prosecution Committee request-
ing the impeachment of a judge. The Code
of Criminial Procedure is applied in the
impeachment procedure, the accused may
have the assistance of attorneys, and the
hearng is held in public. The Tribunal may
only dismiss or acquit the judge; other
disciplinary measures fall solely within
the jurisdiction of the Superme Court and
the appellate courts. In order to dissmiss
a judge, the consent of two-thirds of the
members of the Tribunal who took part in
the proceedings is required.

In addition to the impeachment
procedure, judges may lose their position
if they have been sentenced to imprison-
ment or declared incompetent or quasi-
incompetent with respect to civil trans-
actions by the court.

The Constitution provides that dis-
ciplinary actions against judges cannot be
taken by an administrative agency. There-
fore, disciplinary proceedings are handled
by the court.The basic law in this regard
is the Law on Disciplinary Actions against
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Judges, supplement by rules enacted by
the Supreme Court. Disciplinary action
against district court or summary court
judges is handled by the appellate court,
while action against Supreme Court Jus-
tices and appellate court judges is handled
by the Supreme Court.

Ground for disciplinary action are
breach of professional duties, neglect of
duty, and misconduct which undermines
the dignity of judges. A reprimand or a fine
not execeeding 10,000 yen can be im-
posed in such proceedings.

It can be noted that the legal status
of justices are very superior in Japan.
They are qualified persons and have im-
portant role in judiciary. All of the jus-
tices and judges are presumed as legal
experts in their profession. They are the
person of upright morality and advanced

education, and good reputation in legal
profession. They are protected and safe-
guarded by the Constitution and Law of
Impeachment of Judges. They exercise
their judicial power independently and
cannot be influenced or interfered by or
from administrative organs. Therefore
public believe in and rely on integrity of
judiciary and all of the justices gain the
trust and confidence from the people.

Zay Yar Tint Nyo

1. The Constitution of Japan,
1946

2. Court Organization Law
(Japan),Law No0.59/1947

3. Law of Impeachment of Judges
(Japan),Law No.187/1947

4, Justice in Japan (Supreme
Court of Japan) , 6 * Edition, 2000.
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The Confluence of Public

and

Private Internation Law:

This title is the name of the book,
and it is in general about the relationship
between public and private international
law. In that book, these two disciplines .2
.which have been considered as separate
and distinct intellectual streams running
in parallel. have in fact converged on the
point where a sharp distinction usually
drawn no longer can be visible. This as-
sertion, the author made in his book, has
given a hint by the name of the book at

Htin Lynn (Judiciary)

first glance and more insights into it by
following up.

However, as far as the subject mat-
ter is concerned it is to admit that this ar-
ticle, which is meant to shed light on how
important their relationship are, though,
from the narrow aspect, cannot cover the
whole diversified view the author
disscussed in his book.

It is said that the early develop-

![The Confluence of Public & Private International Law ‘Justice ,‘Pluralism & Subsid-

iaries in the International Constitutional Ordering of Private Law by Alex Milles 1st

edition (2009))]

’{First, public international law, concerned with the rights and obligation of states in rela-

tion to other states and individuals. Second, private international law, concerned with

issue of jurisdiction, applicable law and recognition and enforcement of foreign judgment

in international private law disputes before national courts.}



26

judicial journal

ment of ideas of private international law
originated in the Roman law, and Roman
law still has an influence on contempo-
rary legal theory.

The concept of Roman universal
empire demanded the integration of other
territories as part of empire by denying
mutual respect of different peoples and
their legal systems, thereby creating the
Roman theory of international order by
which the application of a foreign law in
search of ‘justice’ was disallowed. On the
contrary, Roman legal order was not uni-
versal, one important way was the distinc-
tion between citizens, whose relations
were governed by the formal ‘ius civil’
(the civil law), and non-citizens, who were
subject to a new form of law, the ‘fus gen-
tium’ (the law of peoples), which Roman
empire adopted as a strategy for its legiti-
macy in its application to non-citizens.

By the time of Italian renaissance,

both between European city-states and
with the Middle East, the expansion of in-
ternational trade and commerce caused an
increased in disputes with foreign ele-
ments. Consequently, the idea of private
international law rules, emerged as a
mechanism to minimize the possibility of
inconsistent legal treatment of private dis-
putes, was designed to address the prob-
lem of coordinating legal diversity. It re-
ally was conceived of not as part of the
local law which differed from city-state
to city-state but as part of a universal in-
ternational law system, which encom-
passed the modern territory of both pub-
lic and private international law.

In England, as the English Com-
mon Law resisted the spread of Roman
law, the development of private interna-
tional law rules in common law was de-
layed much later than Europe. It was be-
cause in common law the requirement for
atrial by jury®* imposed an obstacle to deal

3{Ibid.p.36;

An English jury traditionally consisted of men from near the location of the disputed act

or thing, who would therefore be expected to serve both as adjudicators and as wit-
nesses) of the event or the character of the disputants )The English count had no power

to order foreigners to serve in juries, which initially

rendered the courts powerless to

deal with disputes concerning foreign property or events. But note the historical prac-

tice of ‘mixed juries’ to decide disputes between different communities,

Constable (1994))

examined in
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with foreign disputes. In treating interna-
tional cases, the English legal system used
special courts and special law, including
the lex mercatoria or law merchant, in
much the same way the Roman ‘ius gen-
tium’ was used to deal with non-citizens.
In Europe the treaties of the peace of
Westphalia (1648) often identified as the
birth of modern international law, initiated
the idea of “nation-state’ by which nation
was characterized as an individual with a
particular will, not bound by the laws of
any international society. Under this idea,
nations are free, independent and have
sovereign equality, meaning that an equal-
ity in their status and entitlements in in-
ternational law.

Intemnational law, on the one hand,
is recognized as exercise of sovereign will
of states, and the concentration of power
in state sovereigns was originally an ex-
pression of the personality of the head of
state. Therefore, the sovereign’s legal
acts, embodied in treaties were not per-
sonal (expressing the will of the sover-

eign) but attached to the territory of the
state  (expressing the will of the state).

On the other hand, international
law resulted from the interaction of sov-
ereign states was defined as the law of
state relation, a sort of * private law be-
tween states’, and it turned out that con-
sideration for a foreign state’s territorial
sovereignty implied the need for private
international law rules in terms of an ex-
ercise of ‘comity’.

From modern perspectives, private
international law was reconceptualized as
purely autonomous national law, that is an
expression of sovereignty of the state by
reflecting domestic ideas of justice and
conceptions of private rights. Its interna-
tional dimension was equivocally
acknowledged through the concept of
‘comity’4,

Between public and private inter-
national law, as regards the three aspects
of public international law rules of ‘juris-
diction’ and the three basic components

¢ [Ibid. P.298 “ ‘Comity’ as its status remains ambiguously neither a matter of absolute

obligation, on the one hand, nor of mere courtesy and good will, upon the other fails to
acknowledge the implict adoption of the idea of justice pluralism”. |
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of private international law (jurisdiction,
applicable law and the recognition and
enforcement of foreign judgments) there
is an underlying commonality in terms of
the corresponding structure.

First, jurisdiction to prescribe or
legislate on the issue of law-making
power of the government; i.e the permis-
sible scope of applications of the laws of
each state; in private law disputes, this may
be viewed as related to the private inter-
national law problem of'the determination
of the applicable law.

Second, jurisdiction to adjudicate,
or the issue on the juridical link of gov-
ernment. In private disputes, this is evi-
dently related to the idea of jurisdiction
in private international law.

Third, jurisdiction to enforce, or
the issue on the executive branch of gov-
emment.

This is directly concerned with the
acts of authorities implementing, such as
police or bailiffs. In the private law con-
text, itis related to the question of whether
the court can enforce any judgment by ex-
ercising physical power over the defen-
dant or their property.

Accordingly, public international
law, not specifying the structure of state
government, reflects the actions of do-
mestic institutions including national
legistative measures and judicial deci-
sions, and thereby constitute the acts of
the state for the purpose of these interna-
tional obligations.

Especially, the actions of national
legislatures and courts directly affect both
international law compliance and interna-
tional law-making in public international
law rules of jurisdiction. This indeed can
be perceived in any case whenever there
is an exercise of national jurisdiction or
national legal institutions engaged in regu-
lating disputes or relationships, the issue
of private international law spring up, and
they should not be viewed as a purely
domestic, ‘private law’ act of regulation
since they are also asserting public
international law jurisdiction.

As the rules of private interna-
tional law provide an important source of
state practice for the development and un-
derstanding of the rules of public inter-
national law it is implied that in the con-
text of private international law the exer-
cise by the national courts for the choice
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of a particular applicable law is predomi-
nantly considered territorial. Because
many choice of law rules similarly depend
directly on territorial factors, such as
selecting the law of the country in which
the events constituting the tort or delict
in question, or the lex situs of movable
or immovable property. In particular, un-
der the proper law approaches regarding
the choice of law in contract the empha-
size is frequently on the territorial fac-
tors such as the place of formation or per-
formance of contractual obligations or the
location of affected property.

In the matter of applying foreign
law, national courts invariably retain a
discretion to refuse the application of
“oreign law on the grounds of inconsis-
tency with national public policy. By that,
the policy of mutual recognition behind
choice of law rules is outweighed by the
need to give effect to the other norms of
international law. In other words, the ob-
ligationto apply public international law
overrides the ordinary rules of private in-
ternational law. Because public policy is
derived from international law or broader
international norms, sometimes referred
as transnational public policy. In that case,
public policy does not necessarily refer
to national public policy.

Htin Lynn (Judiciary)
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The Immunities of the Carrier under

the Carriage of Goods by Sea Act

Introduction

International Convention for the
Unification of Certain Rules of Law re-
lating to Bills of Lading (“Hague Rules™)
was adopted in 1924. After the latest In-
ternational Convention on Carriage of
Goods by Sea in 1978 which was called
the Hamburg Rules, a member of coun-
tries such as Australia, Canda, US and the
Scandinavian countries were attempting
to adopt their own Law on Carriage of
Goods by Sea and placing international
uniformity in serious jeopardy. In

Myanmar, the Carriage of Goods by Sea

Act was enacted in 1925. According to the
provision of Article 1 (a) of this Act, car-
rier includes the owner or the chaterer
who enters into a contract of carriage with
a shipper. The responsibilities and liabili-
ties, rights and immunities of the carrier
is not only promulgated in Act but also
agreed in the Hague Rules and the Ham-

Dr. Tint Tint Maw*

burg and the Hamburg Rules.

Parties concluding a contract of
carriage by charterparty can agree on any
number of clauses excluding or limiting
the carrier’s liability for breach of con-
tract. The perils under the Carriage of
Goods by Sea Act allows the carrier to
exculde liability.

Even if a carrier may use all his
skill in relation to the carriage of goods,
it is still possible for the cargo to be dam-
aged through incidents which arrives with-
out any fault of the carrier. Neither the
carrier nor the ship shall be responsible
for loss or damage arising or resulting
from exceptions which provided under
Article IV Rule 2.

Article IV, Rule 2 of the Hague
Rules provides the immunities of the car-
rier as follows:

“Neither the carrier nor the ship

*Ph.D,Deputy Staff Officer
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shall be responsible for loss or damage
arising or resulting from-

(a) Act, neglect, or default of the mas-
ter, mariner, pilot, or the servants
of the carrier in the navigation or
in the management of the ship;

(b) Fire, unless caused by the actual
fault or privity of the carrier;

(¢) Perils, dangers and accidents of
the sea or other navigable waters;

(d) ActofGod;

(e) Actof War;

(f) Actof public enemies;

(g) Aurrest or restraint of princes, rul-
ers or people, or seizure under le-
gal process;

(h) Quarantine restrictions;

(i) Act or omission of the shipper or
owner of the goods, his agent or
representative;

(j) Strikes or lockouts or stoppage or
restraint of labour from whatever
partial or general;

(k) Riots and civil commotions;

(1) Saving or attempting to save life
or property at sea,

(m) Wastage in bulk or weight or any

other loss or damage arising from
inherent defect, quality or vice of
the goods;

(n) Insufficiency of packing ;

(0)

Insufficiency or inadequacy of
marks;

Latent defects not discoverable by
due diligence; ,
Any other cause arising without the
actual fault or privity of the car-
rier, or servants of ‘the carrier,” but
the burden of proof shall be on the
person claiming the benefit of this
exception to show that neither the
actual fault or privity of the car-
rier nor the fault or neglect of the
agents or servants of the carrier
contributed to the loss or damage.

®)
(q)

(a) Act, neglect or default of the mas-
ter, mariner, pilot, or the servants of
the carrier in the navigation or in the
management of the ship

The carrier is not liable for loss
of or damage to the goods if caused by
act, neglect or default of the master, mari-
ner, pilot or the servants of the carrier in
the navigation or in the management of the
ship.

In the Portland Trader'the ves-
sel was grounded on a reef in the Su Lu
Sea. It was held that the carrier escaped
liability because the loss of cargo was due
to the master’s fault in navigation.

1 President of India V. West Coast S.S Co., (1964) 2 Lloyd’s Rep. 443
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Gosse Millard V Canadian Gov-
ernment Merchant Marine’

A ship with a cargo of tinplates on
board was damaged during the voyage. It
was necessary to execute repairs at an in-
termediate port and these lasted for some
weeks. While the repairs were being ex-
ecuted the hatches were left open to al-
low the workmen to pass in and out of the
hold. Through the negligence of the ship-
owner’ servants the hatches were not even
covered when it rained so that rainwater
fell into the hold and damaged the cargo.

It was held that the shipowners
were liable.The negligence of not cover-
ing the hatches had nothing to do with the
management of the ship. Management of
the ship does not go much, at all beyond
navigation. It certainly does not include
stowage.

Foreman V. Federal Steam
Navigation CO.? The servants of the ship-
owner were negligent in handling the re-
frigerating manchinery.

It was held that this was not negli-
gence in the management of the ship,and
the shipowners were liable.

In Hourani V. Harrison*, the case con-
cerned the theft of goods by the steve-
dores who were engaged by the ship’s

agents to discharge the cargo. It was held
by the Court of Appeal that the stealing of
cargo was not an act in the management
of the ship and therefore the carriers were
not protected by Article IV, Rule 2(a).

“Therefore. a stevedore does not include

under the words “master, mariner or pi-
lot.”

(b) Fire, unless caused by the actual
fault or privity of the carrier.

This usual bill of lading exception
will not normally add to the protection of
an owner of a British ship, in the view of
the statutory protection granted by
sec.502 of the Merchant Shipping Act
1894. That section, however, only applies
where the fire takes place on board ship
and will not, therefore, protect the car-
rier when the damage is caused, for ex-
ample, by a fire on alongside: in these cir-
cuinstances, the carrier will resort to his
Hague- Visby Rules exception under Art.
IV(2)(b) if the Rules apply .In the major-
ity of case, though,damage by fire on Brit-
ish ships is covered by the exception in
sec.502, which currently excludes liabil-
ity where the carrier can prove that the fire

took place without the owner’s actual fault
or privity.

2(1929)A.C. 223
3 (1928) 2K. B424
*(1927) 32Com.Cas.305 C.A
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The Hague Rules, Article IV Rule
2(b), exception relating to fire excludes
the carrier from responsibility for loss or
damage arising or resulting from fire un-
less caused by the actual fault or privity
of the carrier.

(c) Perils, dangers and accidents of the
sea or other navigable waters.

A peril of the seas is some occur-
rence of a fortuitous and accidental char-
acter of a type which is peculiarly liable
to occur at sea. As Lord Herschell said:

“ perils of the sea” does not cover
every accident or casualty which may hap-
pen to the subject-matter (of the carriage)
onthesea..... not every loss or damage
of which the sea is the immediate cause
is covered by these words. They do not
protect ..... against that natural and inevi-
table action of the winds and waves, which
results in what may be described as wear
and tear. There must be some casualty,
sometime which could not be foreseen as
one of the necessary incidents of the ad-
venture.

These longer forms of the excep-
tion took the place of the short clause,
“danger of the seas” or “perils of the sea”™,
formerly used, It is not clear now for the
longer clause has a greater effect, but it

‘extends the area of operation to “ river”

as well as = scas™. and to risks of naviga-
tion in harbours and docks as well as in
the open water.

(d) Act of God

It covers any accident due to natu-
ral causes directly and exclusively, with-
out human intervention. The carrier must
show that loss or damage caused without
human intervention.

In Nichols v. Marsland 5 the
Court of Appeal held that such a flood was
an “act of God.” Because a flood was “so
great that it could not reasonable have been
anticipated, though if it had been antici-
pated the effect might have been pre-
vented”

(e) Act of War

Article IV, Rule 2(e) provides that
neither the carrier nor the ship shall be
liable for loss or damage arising or re-
sulting from act of war.

This exception is similar to the
enemies of the state exempted by Com-
mon Law. The phrase “act of war” is wider
in scope. Even though a neutral the carry-
ing ship certainly includes this
exception.In the Yorkshire Dale SS Co.V.
Minister of War Transport.S, it includes
only the direct consequences of acts of
war, and not the indirect consequences

*(1876) 2Ex. D1
“(1942)A.C 691
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such as the collision with a warship pro-
ceeding to her station in wartime.

It would presumably cover acts
done in civil war. To rely the exception of
Article IV, Rule 2(e), the carrier must
prove that it is the loss directly caused by
the acts of war without the actual fault or
negligence of the carrier.

(f) Act of public enemies.

Enemies mean that the persons
who make war or on whom war is made,
by the authority of a sovereign state. This
exception certainly covers enemies of the
state to which the carrier belongs.It cov-
ers acts done by public enemies.

(g) Arrest or restraint of princes, rul-
ers or people, or seizure under legal
process.

It covers any restrictions imposed
by order of an established government
on importation or exportation, e.g quar-
antine regulations, embargoes, blockage
or seizure of contraband goods.

Restraint of princes and rulers re-
fers to operation of soverrign power by
exercise, in its sovereign capacity, con-
trolling and divesting for the time, the
authority of owner over ship, and clause
applies only to acts done.in exercise of
sovereign power. Where the “restraint of

princes™ clause or similar language is
found in the contract, a reasonable appre-
hension of capture or destruction of the
ship or cargo will justify nonperformance
of the agreement to carry. A * restraint of
princes” may be an act performed for pur-
pose connected with the prosecution of
war, or some other act as quarantines or
prohibition of entry into port for sanitary
reasons.

In Nobel’s Explosives Co. V.
Jekins, ” Goods were shipped in England
for Japan under a bill of lading excepting
“restraints of princes”. On the day the ship
reached Hong Kong, war was declared
between Japan and China. The captain,
therefore, landed at Hong Kong such part
of the cargo as was contraband. It was held
that the delivery of the contraband goods

in Japan was prevented by the excepted
perils.

Thus, restraints of princes and rul-
ers mean the act of a state or government
interfering with a strong hand, and not
Judgment of any judicial court.

(h) Quarantine restrictions.
According to Article IV, rule 2(h)
of the Hague Rules, the carrier is not li-
able for loss or damage to the cargo if
caused by quarantine restrictions.

(1896) 2Q.B 326
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(i) Act or omission of the shipper or
owner of the goods, his agent or rep-
resentative.

According to Article IV, rule 2(i)
of the Hague Rules, the carrier is not li-
able for act or omission of the shipper or
owner of the goods, his agent or repre-
sentative.

The act or omission of the ship-
pers, cargo-owner is mostly applied de-
fective packing and insufficient of pack-
ing is also called inherent vice.

(j) Strikes or lockouts or stoppage or
restraint of labour from whatever
cause, whether partial or general

In charterparties this clause can be
relied on only if the stoppage is “ a gen-
eral concerted refusal by workmen to
work in consequence of on alleged griev-
ance. It does not cover men leaving work
for fear of disease.

Thus in J. Vermas Scheepvar
thedrijf N.V.V. Association Techniquede
L’Importation Charbonniere®

The charter-party provided that
“any time lost through strikes” was not
count for the purpose of the lay days. The
chartered vessel was carrying coal and
went to French Port for unloading.But the

stevedores refused to unload her and all
other ships carrying coal, thereby hoping
to assist French miners who were on
strike. The stevedores had no grievance
against these employers, nor against the
shipowners charterers or receivers of
coal cargoes. It was held that the sympa-
thetic strike of the stevedores was a
“strike™ within the meaning of the char-
ter- party, and the time during which it
lasted did not count as part of the lay time.

(k) Riots and civil commotions

The carrier is not liable for loss
of or damage to the goods caused by riots
and civil commotions. In the London and
Lanes, Fire V. Bolards, ’ civil commo-
tion is meant that the uprising done by the
people for general purpose who are not
rebeller.

Riot, Unlawful assembly which has
developed to stage of violence. The term
“riot” means a public disturbance involv-
ing (1)an act or acts of violence by one or
more persons part of an assemblage of
three or more persons, which act or acts
shall constitute a clear and present dan-
ger of, or shall resuit in, damage or injury
to the property of any other person or to
the person of any other individual or (2) a
threat or threats of the commission of an

#(1966) 1 Lloyd’s Rep. 582Q.BD
?(1924) AC 886
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act or acts of violence by one or more
persons parts of an assemblage of three
or more persons having, individually or
collectively, the ability of immediate ex-
ecution of such threat or threats, where
the performance of the threatened acts or
acts of violence would consititute a clear
and present danger of, or would result in
damage or injury to the property of any
other person or to the person of any other
individual.

(I) Saving or attempting to save life or
property at Sea.

Article IV, rule 2(1) of the Hague
Rules, provides that neither the carrier nor
the ship shall be liable for loss or damage
arising or resulting from saving or at-
tempting to save life or property at sea.

(m) Wastage in bulk or weight or any
other loss or damage arising from in-
herent defect, quality or vice of the
goods.

By “inherent vice” is meant the un-
fitness of the goods to withstand the or-
dinary incidents of the voyage in the
Barcore.

A tendency of the goods to heat,
discolour, rot, or evaporate, or to destory
their packing or the inherent restivenss or
phrensy of an animal or defective pack-
ing, may all constitute inherent vice.

(n) Insufficiency of packing

The carrier is not liable for loss
of or damage to the goods caused by “in-
sufficiency of packing”. This excepting is
provided in Article IV, rule 2(n) of the
Hague Rules.

The phrase “insufficiency of pack-
ing” means insufficiently packed for with-
standing such handling as the goods will
be likely to undergo in the course of the
contract of carriage, by not inability to
withstand negligent handling of other
goods even though other goods are part
of the same consignment.

The exception “insufficiency of
packing” is the omission of shipper. That
is, “insufficiency of packing is caused by
the negligence of the cargo- owner.

(o) Insufficiency or inadequacy of
marks

Article IV, rule 2(0) of the Hague
Rules provides that “ neither the carrier
nor the ship shall be responsible for loss
or damage arising or resulting from in-
sufficiency or inadequacy of marks.

The exception “insufficiency orin-
adequacy of marks” refers to Article 3,
rule 3(a) and Article 3, rule 5 of the Hague
Rules. Where the Carriage of Goods by
Sea Act 1971 applies, a shipper can insist
on the bill of lading showing “the leading
marks necessary for the identification of
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the goods”.

It is provided that in the Hague
Rules as follows:

After receiving the goods into his
charge the carrier or the master or agent
of'the carrier shall, on demand of the ship-
per, issue to the shipper a bill of lading
showing among other things the leading
marks necessary for identification of the
goods as the same are furnished in writ-
ing by the shipper before the loading of
such goods starts, provided such marks are
stamped or otherwise shown clearly upon
the goods if uncovered, or on the cases
or coverings in which such goods are con-
tained, in such a manner as should ordj-
narily remain legible until the end of the
voyage.

Furthermore, with regard to the
leading marks as provides in Article 11,
Rule 5 as follows:

The shipper shall be deemed to
have guaranteed to the carrier the accu-
racy at the time of shipment of the marks,
number, quantity and weight, as furnished
by him, and the shipper shall indemnify
the carricr against all loss, damages and
expenses arising or resulting from inac-
curacies in such particulars. The right of
the carrier to such indeminity shall in no
way limit his responsibility and liability
under the contract to any person other than
the shipper.

7
(p) Latent defects discoverable by due
diligence. ;

Latent defect means a hidden or
concealed defect. One which could not be
discovered by reasonable and customary
observation or inspection; one not appar-
ent on face of goods, product, document,
ete.

Defect of which owner has no
knowledge, or which, in exercise of ,rea-
sonable care, he should have had no knowl-
edge. One which cannot be discovered by
observation or inspection made with or-
dinary care. A latent defect in the title of
a vendor of land is one not discoverable
by inspection made with ordinary care,
even though a matter of public record.

(9) Any other cause arising without the
actual fault or privity of the carrier,
or without the fault or neglect of the
agents or servants of the carrier,but the
burden of proof shall be on the person
claiming the benefit of this exception
to show that neither the actual fault or
privity of the carrier nor the fault or
neglect of the agents or servants of the
carrier contributed to the loss or dam-
age.

An independent contractor is
treated as a servant or agent for the pur-
poses of Art. IV(2)(q) only if he causes
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loss while performing the tasks for which
he was engaged; in such circumstances,
the carrier will be deprived of his protec-
tion under Art. IV(2)(q) if the carrier can-
not prove that the independent contractor
was blameless. On the other hand, if the
loss arose through an action which did not
come within the independent contractor’s
remit, then under general principles, the
carrier is not liable for such loss, so long
as he can prove that his servants and
agents, properly so called, were not to
blame.

Leesh River Tea Co. V. British
India Steam Navigation Co. * When
calling at an intermediate port to discharge
some cargo and load some fresh cargo,
the shipowner employed a stevedoring
company. One of its servants stole a brass
plate, which was a cover giving access to
a storm valve and removal of which was
liable to admit seawater to the hold. The
theft was not discovered because the
opening was overlaid by fresh cargo, and
the ship accordingly sailed in an unsea-
worthy condition. Water entered the hold,
and the owner of the original cargo suf-

fered damage. The cargo owner sued for
damages and the shipowner pleaded in
defence that the damage had occured
without the actual fault or neglect of his
servants or agents.

It was held that the court upheld
this defence. Sellers, L.J saying that the
circumstances here seem to create one of
the perhaps are occasions when Art.IV,
Rule 2(q) can be invoked.

Conclusion

The contract of carriage may con-
tain a clause exempting the carrier from
liability for the loss or damage to the
cargo shipped on board his vessels. Where
such loss or damage arises from the
breach of obligation of seaworthiness, the
carrier will try to avert liability by claim-
ing that the exemption clause protects him
against the consequences of such
breach.However, the carrier will not able
to use the protection of the Article IV Rule
2 of the Hague Rules if the loss was
caused by unseaworthiness which resulted
from his failure to exercise due diligence
to make vessel seaworthy.

Dr. Tint Tint Maw

1%(1966) 3 All ER 593
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