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3 China-ASEAN Free Trade Area (CAFTA)
Yin Yin Han

) How Judges Think
Htin Lynn (Judiciary)

(3 The Development and Challenges in
Myanmar Judiciary
Tin Nwe Soe

S:008ol: (o rBS:) og
0én§ (ooepreq:) G¢

§:o09poa 90

[§o3gjjzc003(onepren:) g

calonéondon 9

13

20

[6p5 ecoaC gonepiag o5 eordydam Q0360205 I




21

JII
?il
9"

E]H
G

’?II

ol

g

?ii
(;II
SII

o]
ol

al

BIE

201

201

OJ I

D?II

QC;II
QOIE

a

oD€1Eq2qPS 05

@éeméqwgw@aﬁm‘féécﬁ

[0p5 ecoaé gonepiagoSeordg)s
§:og°:og$:§: B.A.(Law).,LL.B @éeméqmsp:aa@:qﬂ@
2i0006g: LL.B.(Advocate) [GeS econdgoepiagoieordySoepian(03:
8:3:038, B.A.,R.L. @éeméqmsp:cgcﬁeoﬁqnﬁmqa:%@:
3:[286: B.A. [6pS cooné gonepragoseondybonepog(a3:
S:fe¢eanl B.A. [6pS cconé ponepiagoSeondg|donep:on(a3:
gieanteeda8s:  B.A.(Law).LL.B. [6pS cconé gonepiagodeordy bonep:ag(03:
S:esws B.A.(Law).,LL.B. @ésmé@msp:cgogecﬁqlﬁmspzaﬁ@:
EPiGa:aPELS 0005 130G,
3¢looreqgpqd [Ge3ecoalqooepiogadecndqySq:  pag
3030034 (0316019296 [CeSecongoepiogodeondqdq:  2§.08
(§:28.91¢)

Fogs(aoeargiqS(ovepreqiep) [GpSeamatqorapiogodecadyydys
03wggd(osoreqig|qyS(8deg:ep)

303pgd(odrenyoyqyd
(GC\;O‘{'E:[:).‘L)GUJDD‘?)
38(03oreargpe (80e:epg04)
B&lreqgl:
(RocscpdoqiapSaps:gos)
Riloreqrgp:
(o3quedggec0n05dgns)
23§(03oequy

(cq.e569.908S 0d6m0:66:608 )
B(0reqiit (scooqégos)
2 5(preqgyrt (9e0004g04)
§lopreqy
([0dgorep:8qceqzgos)
SR{GEeE BT
(oreprecnep:8qcen:gos)
SR KT
go3pgdlodreqg:
pocadodaisc8acadigns]
RoeacpdeqinpSepS gy

33@_05
[GeSeconCqorepiagoSeordqSq:  ¢§.08
@écmégmq::cgogem%qﬁ@: #:2@,0¢
@ésméqmm:cgc%coy%qﬂf}éﬂ: @3¢, 0¢
@écmé@msp:cgo%coﬁamﬁs:]: 3§ ,0¢

[GeSeconéponepiagoSeondyySg: ¢, 0¢
[GeSecondgonepiogodeondqydg: 32§, 08
@éeméqmmzc}gésoﬁa@ﬁ]: :g,0C
@éemé?mqa:qgogsoﬁqﬂﬁéa: 3§ ,0¢
@é ocale ogoaqa:cgc%ccry%quﬁét\: :2¢.0C

@éeoooéc{)mspzcgoé‘ico}gqua{]: 2§,0¢

@g:camoéogmcp::)a@:qﬂﬁéﬂ: »¢,0¢
@@Gméqoﬁqa:cgogaoygquaﬁ}: 33035:@61:9”_:




OO EPLEEEqPS 05 n__

@éccooéogmcp:cgmesmgq“ﬁ C\Rc'igpzﬁ mmé:gogmazcgo

KBecnEepmghwiisacsh
BeSecnteomepropobecdgb

s00m B Bocbbimod b oyl

(J7-6.joog)es, o3¢ @éeméqmqa:cgagcmﬁquﬁ§ goom(036 olaoads:
soabmbag|als:ac:

(9 - J°°9)=~? g€ @ecmcqmqo C}amﬁm@ﬂﬁ J09G 3498
q:sp:\goooocﬁcﬁcﬁ.gccﬂsoq]é.o@&




D EIEa:EqPS OO

[geSeconé ?ﬂogo:' E$m$5 éeodd
@éccm&?mqj (BO’SGO’JS;HU

(02.8. joog)es, 03¢ g3 w(B|.50S ooy (B:qpagScgrocpCong:
240503 (Jo)y qo3wsaSmepig(Figp: oydiogoniR(cer

Ihe Republic of the Union of Myanmar

Ihe Supreme Counrt of the Union

Sigoning Ceremony of the Memorandum of Understanding
between
I'be Minisiry of Law of the Repablic of Singapore and
he Supreme Court of the Unlon of the Repablic of the Unlon of Myanmar on
I'he Singapore - Myanmar Integrated Legal Exchange
Nay Pyl Taw 9-10-201

(300 j0o5)o1, 38 B ecood g0302@H2RE¢ GaSacoodqeneprcg Saorbayded
0030qogo§ &1 poeacq:apod(03:gogolm(odo: [0S B §
§0:00p5 003§ (ROCOB 903 Ge203 13 € :



U)Gp:GGI:qJD*(Dc

b B R —

B Ty v
i 3 ; iil'f .q‘l

(Jo-00. j0og)es,03¢ [9pSecal qorepiagoSconSy S
§00m(038c[go05 maB§dad§reonS Syl §:[BE:

o -...unuﬂunu-u
(09:2- J°°9)G+ 035 @ecmcw‘rb godeordq)dq:4¢
USAID Promoting Rule of Law Project o%q:so']é:j Workshop on International

Best Practice for the Role of Courts to Protect Intellectual Property gég

wad:mg0:0q)E20(g¢



OOGP:GG]_:('HOQQ%

I.“L 4 _‘ "\l g L = _-‘ . A
Y o, {r B 6%
'."'Z'r:"{‘." \\.«4‘.41 Syttt %»..-‘1" 2

The Republic of the Union of Myanmar =%
Office of the Supreme Court of the Union

USAID-PRLP &0SCL

- inistration
Workshop on Case Management Court Administratio

3.6-2014
Nay PyiTaw

-
f&x?_

-
- e
<

(2:8.J096)e8,03¢ (0pSeconéganepragoScondy S48
USAID- Promoting Rule of Law Project o% trE:G(ﬂé:quE':omé

Workshop on Case Management and Court Administration cqé:o@é:

(J:0:J006)e8, 03¢ moSusm(al) QR OS:609p05 3 §
@éccooéqmcp:cgogcm‘gquﬁq: o’]oéaoéﬁ@é:




D EP:6aEqPSs S n_

'm ey S~ —2

Eﬁ“‘” ?*SV‘L‘H“ 1°°
E;bc:m&? a:cwc\‘c"'ucmb%.ﬂ_

(20.8. joog)es 03¢ 0§ R § 03 E2ea0(03:1 o§ Caownnémgrempd:g
[0pS cconé ganepragoSeonSyq: g 03w (8,805 ooep:zag (0340t
p8cgionémmeodod (J))ocomsigéy oyé:ofae:

(J2-6-Joog)es 03¢ waceo:03Ercam(03:i coqpadsopSad omep:q:
0§ 08:388 e B : 06 ¢ Fpad:mweoroCoae:




8 50 | ODaPIEAEAPES .

GpScaoolgooaprog(iqd< @é@m&zo:c@:sd?wﬁqné
oepiap[3:qp: [GpSoep3eoy ¢ 20 0E:005008:080

W 2.

(J8.00. joog)es, 03¢ @ésméqmqa:cgcgcmﬁqjlamqo:%@: S:0008g:
Bies0oleoo oeprog(dBiqpigé 0oqod(GpSopaogong e
[BpSoq.onepicgodeordqSonepiog(03: Mr. ZHANG Jiannan cs)&:esooSeorn
BoSenrguSmg o}, eo3,53(s¢:




D ieqPs oS u

BedecmobporepiogBrqed [GaseaondqorapicgaSacndqys
oepiay(03:qp: @éoaﬁ: a:mé:?ogoa&cgo

JO9G 3401 oaSorémoc 26 0956$.9 Jo qoScs, 3208 occoqp:§ S|
00008 (8,038
mIC:03 203 303wm[38 3208 ad o eprog (B:qSqpo: B0O5:3260:4¢
Qo3 oy o003
B [BSe[gons saoagcﬁeocaeqzspsa:n5:363{5%59:1:903058 20513260108,
@ésméqmsp:ag@:quﬁ oodeepod(ae:

F

‘?_

s
chl&f IUStice,:

ASEay | ¢
Meeting 2014¥

Jo9G 9481 oadonéomnco og qodes,l 3o8wm[38 08 S oo ep:og(03:qSqp:
P0OPS5 1326010005 6ePO5 03 [0pS cooné goneprog (03:q 55 ¢
o 0d oepiag(B:q)Sqp: BwgoSoqelo3G§aSop:od




|
|
|

_m O EEGEIq§ S

096 9461 cx003000 jo qodes,oz¢ (GpSeooot gonepiag(3:q)Se
eccoiqp:@EE vodaquionep:qionep:og(03:q8 H.E TUN ARIFIN BIN ZAKARIA
J@godmq coodesoadcoimSos




D EP:Ga:EqPS S m_

JO9G 340 6I00503:0® Jo §056§,03E (9pS a0t gonep:ag(03:qS4 &
:Jotﬂgé:%é& mcp:ag@:zﬂl(s Dato Seri Paduka Hj Kifrawi Bin Dato Paduka Hj
Kifli o3,

03,54 §05500505




Judicial Dialogue

on Deciding Cases involving

Human Rights Violations in the ASEAN

| T g t.‘-_)"r' Iﬁ !ﬁ‘ @ ’(ﬁ

1025 2381 §odoocs (B)aody (7)aodmed 8co88E8E e 6§avofB ope
m€:020p3
“moSu3iqpial pPYEBeq:q]:e6005g4 S 00320052003 PG Qo3¢
oneprgiat SefaqifgodqeiqpimedT mapidaSenis§Eap wBimays
e3g:68:q "o,
@e"coooéquPKBUgGm’Saﬂl‘sm"p‘%@‘ 2:§:34, M a3eepaded




0’)610:661:(“0*05

Jo9G 3881 oadonomn (oB)qoSe (09)aodes 38 oy:oea0n China-

ASEAN Justice Forum o3¢ @écméqmqo:cgogscﬁqﬂé ooep:oy(03:

gieamnleeda3fiy oqoS(gpdag.wgngés [GeSop.ompig:qus pgpg !
oap:op(a3:q)S H.E Mr. ZHOU Qiang o 240500 cwoSesooéeoiados




D aPI6Q:qP§OS

(a) C
00 [§C3

Ly

S:o0oé:(pg §[0reqze):1BS:)

(0308805 §dg00qm Bd0ndol8E[B3E:
Bopdolacisé S:em0(a¢: 200533056§6(030¢: 6pS| &¢ wopad (1961 B.L.R,H.C 132
DB) GoSoinSEed
“Bgocodgéidqennn coepiedm Popseoeomop PROOGIOEINGID BYOS OV
303feEiani(ed 06p:ga3(5C:566200 onep:(BiCaan: 08$05§5§999@§:@5%5 oot
§0825 QG000 ooep:(G€20p5 20p50E&E20p5"
RQeOpS: 098 [5E:97 B2eG:neeUIoS §€pm0pS: 2Rd0C&E(3E:03 2§(C20p5u
R320p Smaeq 3;@:330@0308%05@5@933@? PG5S @updoc&Eanpiny
R8(0rea:e):q60] J $€ gi8aepead (1990 B.L.R 166) 3BHORC EPEQ:ig O Gooocﬁ@aaé@é
“3309505036:09335% 2360705 Sm?lq}:fo%m:méaaﬁoaé P05 30(sd ooloday
085:2025  GLIRE:e¢ Bupdocgéed R epogs aagfmégo?cﬁgamé@:mé
Snd 229 B035600p3(08 S:Gmeaaoac}:@o%qp%m@a% sanﬁl:mcﬁeeprﬁaéafgd]m
Popsg: @ 3¢(ggod(es 320pd0C8E20p5"
0P Q:8.20p31
0.[s8ep w0psoE8Eoy R 6005 Son§aeq »[033m)0d ﬁ%ﬁ@é@o:ﬁ?mé

~_0

- Sondigg05da08 o BE[g88Ea003o8,

Cn

3



DepieaEqPeuS m_

20pd0aces S:eo[giod »[G§30p§s005a308cqaSfep Sond/ 38§ o mugdodad
o€ 99992012005 BgpSzecoT 8162020051 ¢&:mmeol 3opS(edaopSu Binding (6808
32Q00109F2G 05 &N Pg¢Beq:e0035000dimenTcopS: 8:3:fogndeagpad 8:e002005

Popdwocean sd:lsodqndoops BB:05mopS[ede) myopSepisd Bopcie oods0d
Reep BEg¢eornt:adagqp: (those claiming under them)smaol wopS(edelont (8 LA
123P.C) ¢ (11 LA37(43)P.C) Sqcodqproné 238(620p5

}.lo3¢ 9805510303 0288:008eusaSm wopdolaediogé Sreconefnrot: cund(dB:
§¢ ceo3p$:8¢ (AIR 1924 Ran 34) (1 Ran 186) 2Qoc 031§ g10520pS @eedmyoops
p0GaLy 9&E0pSu

32000501 63:§ 310503 SodclepSu

0C0OBRYD PG BOPBM 6eEIEN BERONPEYIICEES 06gd3Eeend meulé
og:40dcP5R0pSH ooep:BiErdilgdears cun(BiopS vopoSel wwormeaSeoopss G&:03
eopodel Bwbe eegdm egionipSupdEdind voycdm [C&iao(eE [c&:qi0dapododeso:(d:
coal(aB:0} egronigege(030E: s3:(e0520p5n 2§65 wi:mgol BEoiorep:BiE 83BS[aguSm
2qilsdefgnd gEivalel ogaS:(sdefodnls wagdel ogpdrenyodelmnt: agegigirdelodné
6005 g0d 0cod0p5H ©005§:0pSH

qBwBge> vcoemg(edB:ies005 B sdempm(ozo cea(Sion 8820p5 muScg§ay
0egdel 6gi00:0021(gde(a30E: [grdmampneo:as 8aqtienyodss eddnpuSaecul mepigsd
gleSo0pSn vooemyozs eagdon ewaddB:0d eegrenielodn: o:aopS eegdel aeupoSeoRns:
%:[053B:{edep wE:ad:(8odqi0520p5 cené(Brmeol 820 wer woopSfedogoig § of
Bonpad waladieodB:ede) c0déed:(05g¢ § 6f [GowgocuTevlodoopS

23:000qegI€ ©0p05§aR0ps 0emeS 2eaB0cE2[eE 00050pI8MENS I2ed:0pd
©0p05m 30p50EgE§oopS rep:BEevnc0Bio0pS medarogmnsé 2p8Eap(eds) vcodwps
Sondnd mopdocgled 23[de) vcoemygoat egreniareryodelmnt: sd:fsodqnda0pS 303w
2gopc ceal(Bimenl Sieeoon Bel3né coddad{godgsfoopSn

48 Cal 460 (P.C) 293¢ m2(g0:[cE:q)05 9§ 6005 0ré[Qgindang 32¢8Ea0p5 onep:(GiE
qpra0p5 8803360l g90520p5 m[gniemndonadilsodqadypiamcol Bmupdolgsesioopimagad
8:Gaiooeg°@an§oeeoTc@JE: 2@ [0a8 205w

Befo30é F03wmgledearn cer(B:§ad20pd [godure(mponcoieacdyogé GEiops
eeaésﬁ 610010001005 605 39:[8038EEFa0aSH egrentoredaopSupcopS: vowgEE
0ge3ed:{sosgEaopdn afjsefo3oé:a8eaqSf.oon w8mlgdoopdn

12 LA 23, 34 0§8c0m8 8qlodiqpion mq0} mupdolgeqogiC ag:fsodyadoopd
8:96&)6@735: @a&@: (24 Cal.900) (38 Mad. 158) (A.L.LR 1928 Bom 349) 8€1€0§:qp::raqmé:
2gocoda0pd 80n§a3 eopoSm Bmupdolaé(eé GE:d dfieuinpd [Céiqedqpiaacol




N

= cospronpapash
G605 qj0508:08:0008 S:co00pS [3S20pSH !
(g ?,1009999033 c?oé@:oog vegdel B3giwooo: (Gg=®0=wo:2@§5c9l§ saqiézgéc@(ﬁé
GCramegaupd(sdep vcgdel pSe(eds) 3eyeaPORd 60052005 Qaﬁéa?giﬂe?—:ewom" 290@05
0005m cenl(dB:005 wegd &) eg:oo:wo:eugorgc@o& @5=§@83@°3¢38c" t:‘q.ea)o :’0’303 J':j.
@ﬁﬁ:q@é:mé m@oggégq&}(ﬁa@;@cﬁ@& (c@wé es%é@u% ) °°§§C@°@C=)G{i§°§°@°‘f: ”rf
cooé(Bramn: egroniopda3god madim(eod coIgEC! 0303519052003 9‘?’@‘?61]00:’08 f
800008 e{mnErefop ALR 1938 Ran 275 03¢ [G3o0mran (5§ ceol(pBigsdarps qoieomqoyt |
6g:e0i20p3 03903 ooﬁéafe:@osgécooaéu '5

005082068 egionig&ind magodmuposdfoopiadgal coSgcaopSn .

ceol([03:g0p5 owopS:andiooimadpocs 0LeLIBYOSOS 00@ 3 ]
egiooioon: B[Ed[es qﬁcaaosogéaseq:qpm% sae‘}oésau;t‘lggpoé ;slonog) eqozadayé s
6 gdeoyPaopSuy ursoguSep[edaopSt a3eS ooepigodeordm .

“sond[Fnpl cgrontnienyoiny ecyolm GE:efEEinaS cwol(Biel sgronino: B[EGE
q§evomg meqiqpia egodnuyal(Gp veqpodcfaoén eyoiagadgopd =cgo§meyad (giqf
worqoigooof§dcloppdn  odS[puSm Eeeéal ogpS:na§(géigocopS: cené(0f:el wg§maqid}
Boliepesepalcfoiods mgoSod oog o3¢ cud[Gooniennn weaod wuyaS[giac: pS egoosfgé:
om0 ofr0pi([GE:e] peqpad(F: of wg§ waqrqp: S02:(gc08 [BE:q050§ ouS gotodq
apaien Beyod woyal(Geiodgdeclodol afimgopé o]af, vuSqoiod(gS:gfi: e§claidn moc
opSindio008 saoyeladed:” a1005ag:(god0pS

8:60(gl:9¢ muys0é[gimmaiodanp] powo
2yodgogc Ao B ody dgordnpada} cocSeepasqopouSunB: BeapliaouSoogySal
903qoncadogé C mo: 9oSqeonoops oogydsd o8 eqp:opSu D o3 copds
cvodeapodcoad(B: cepc:lo§opSt RBelopé C oo A, B & D o33acol FcepSiaaotd
o%@oésao%é: esonégadcuiqs onepigadep eogiopd C %8EqoopSn D oo »updolep A
§¢ B q620p8 005003 905¢ecné qeoore(m3atit B ovooyE (35513@3@@56@03: ®c[oé:og)
C cr% mﬁ:eo:oaggn D%é:nén :399%;?9 ?cos"):saﬁe@:?»moé mqll&ﬁ (5;08(;)008@, @&Déu
605 wéioog)ded woSend (Es C of 69.6§mE0as (ﬂagogorga}:uéu PodRE
olfop Bwupd:0p5 coadudegpn 29:a0Sqays @og)60d 003605138 wasSsclay C
< cre . e C o < <
§CopSeBoolsd mupdgron ovepreaySad: 388, 50 $5¢ J(0)(a)m0q oog503 003820§o0pSH
(goSqod 1923 Ran 57 D.B 6l cosdfucgft 3§ vaocSmg§ woqadal cySabicgSgpsied 2EEGs
n§éqqf »gdemnligBEicd cvodesod Py rg®nagnd oyudoquSs s, odrontaiilgoSaod ofmgo:
of1q.c02:(8: [@d0pSe)
Re§205 efgazodel goo3¢qé B oo D maol e@mo%cqacﬁclo‘i’aﬁ 3Be: 8805 B
o P0p3 2Opdiagi{sodqindmg 882005 §€ﬂ€[§50§ew:~s@né: co0on3(gaopSu Feaod




nepieaEqps LS .,

2upd §r0gé D&Coofsé B 2005 §5ﬂ5@56§Gm:wéuRcm a:‘?:@ogango‘} D o saupsoéged
Reloo woéiadlgodgiadionpS D meoT S:e00pSeunodi Rwe[ntielodns B §iaopd
Bfeé Bao Ac3 eapéioopd oog)do’ $05¢0EB:e[03o€: Do Qaegjooazep godporéeog So’
gqoSog0S lof8: sa%éﬁzac}:@ogqjogsaq B o} m&Ewcuiandeon

e§P03p0es 0dgad onéfgolepSu

wali(sdelgogé A0S B &l BS¢oramfed 5060l E:qpigoeg3aopSu B caoep cfgeos
s003emm050qediod 643 wé:dged Beh Regoomegd(sday Cade A o ¢odhortengSs
ouSoopSi GE:e4005 Do} Bndadordesé C mgadep oep:gion C20pS wéielgod mey
62003360381 D o3 80803 ordgmarn 200386[o3E: 23:[goSopSH

Reloé DBm wé:efgnd 3eocoiqd A §¢ m[goigzcol PegpgadoopSn o3fod
Ameol ggeondespodqedgoops: ga8o0p5n conSeapadacdpogd oepicd DodopS 2ali{ed
cleaddcelons: ifgoSendeopS: A 6l B8qeqpilsdeana(odnd (BSgeBScarmgleds)
cocBacposacly §o8aEoRemREE D, gedge} oesboogh

weggopt Mmeéilgdegod DY 3ege) 04 [GE:q/0561 §ep elgrondespodacdy 8ecqd
30 26geopC 2005620800805 coadeqpodqededamde Dom P0Redea0500pS: Azl
ac}:@orgqlcﬁwé 8:wco0 3onpSe(gdn

weoCigo condeepodqedgad oacdm(eE A 20p wyoodeediozd odadiogpiagp:
w§qpplgdeoocimo wupsgfeds [Gé:quedordgadocdoadB: qeoSaoad :lgoSqod
08 qé:weol Sieo(géialdlep pocame mapSe[gdcon cwrdmpeqiad Sicy (S.J.L.B
625) [s03ch:§ mg§aopdogamec el mofiad of IEqieodadps comndupadilsodandar:
»updolys ofoopdecyod Sreennelmol: pysBaoofss condeepadaedgoé ofgnd D o}
§eBecfone: s9:(go5qi0520pS A meeaT 8:e00q§ me[mn:ofeqy

R3¢ A0S sopsolaiedoo(ss Do} oodagdiong Bupdgoge oneprenySadiands,
o1 $p5t | J 39 §[B§a§.3030g000p5: eonEagd:§eq 2ali[gdme(0308:mapnd Bugs
oé§coly og[§mEmoSags 0oEog:§cpSt afjpveanndd e8figs 48 miodss (1955
B.LR S.C 85) E.R.B of 4§ §icgéeo (1967 B.L.R C.C 117) 4 (1984 B.L.R 91) GoSc3:
gp: o> 00p80opg030p5: [asda0pSe

Sm8eqaisnds [@EsoepS:
wogdooéy) Smdeqiagss [0€e0eE: 0f cwdge8oopSu
oepre[Bigapiogé gleodoopimfBiaoodadifsodqindmedl w2esB: S cepadaqpopSn
- 883 (GE:qn3cBi:e o3:[godqodal eesdgau
- 8qéqodogé cl§opSgpiod 8cm§ogé amiadiopiugend(golon cpdodicdens:
ogdu




ﬂ ooqo:eq:mo‘?og

< o K
- orepromyicdigle ()mq myapipiel wgiweqio 2Boled sifssd
goSc300 8cmd=(ed eqraiqaopSn Snoopd goeaqléeécalé [Gésoleuqf
sogpodcon:§ EoopSu
oeprogypiogl 2upsEEaé 0dagSie000 p0E3VYD o :
6200098 Bofisd 0§ oyEadiBodeomog §o§ m gEimar cprapraqRraqP: ao§0fo:om:c§]c
30 somnSuasdscdandqpad mupdogedey 32g5568J05(6¢ ae(0eE:(golepd
ocoeagjodmegeé GE:2005 33&3016(730(73%&;?:[;90%%056@73& (032307105 B0
§080[aS:08
3Bmy052esEs cmoodupadisodqodypiad Smdops co0pS03&:aé:egpqo0sé
S;m§ & 880Sondeans [ghucuncarndoant [38a0pSi cleSfumuaisd calmeogd (1959 BLRHC

326)

cg, ¢ ¢
[CE:q/05324,03 02002060005

3 [68ep Smn80p¢ [CE:qi0503E:eN comnadupsd:lsodqiadqp:od copSsgooniag€ B@upd
0€3€u§o[eE §m§cdesodaniqs mgSieagpadoontqups (38205 H [CE:agsqegic 30005
nadg) Bdeqradeagpodconigs (88205

§,03¢ cu3[030p3 D oo A 03 §aB20pd elgondespadqadeapé D o38Eeant:
(6051052005 D 03§s86000 36ge0p¢ 3200816606000 FBIEdeLROSN 036005 elgrondespod
q¥ggrolsé D oposedapimapdeg A megss

(0)  woé:ag:(godqodgnicfognd: cogpadedond(ggs §0pSH

() &fGe:qoda} camadfimn spefgodqfecdnfeé goSodqfcopS: eqgpadcs

8é§woeSs

Q) B=[ge walewsgodng :godqedyniogdandiconS ox&GeGaopS

(1955 B.L.R 5.C 85) ;03¢ onepicgadeondgian “mupdonepiBi€onss 63005§:0
:30: 3§Cc0iadi(eodqindqp: 9§mgelont: c000350E[0gE fe(o30cn gE:aan: 3§:c0:B:
quogméa:}:@ogqogqu gn:ogézwéu? e@pﬁm:gcﬁﬁe@n&n wé:cr%gaaogcr% c)%;@%aaoaé
o0 or{Biond opoiegp codfah oeiot Broogs

o90140350829¢ wofenc8§urwead (3 Ran. 106. PC) 8qogimq mogsi n§[G§mgd/ ogod
gmi.oarﬁcgooo.éeco:m:cgjé wpdoféopiadged wugsg:ogé cooamemadféeqn wgfEagmps

m§o] wogdolg§e§endaps: gé(gloooiogE oqpio§oScoad §d qmoé& 050 wqeoegs oep:
o§olaqocdnadg o fGimoys/ mfGfmf.opadoge &g §aoass

Sndogs eo%saﬁwéa@:@ogqcﬁqucﬁ ooafa@q$eu?o§oo0§o$. C\%:?a((}wé :fsodg)0d
qpicopd: voggadeogs o3eEopSH

e ecoeoc: Q30 9 (o) (0)m=q Sy oSe 2) () (o) =9 0Bg&ESlogos 8igoraesd:
[s0efozoce(gl:ep § 03 0dgonpSien colé:g) §Qep Q36 9 (o) (o) %9 Sonfgeos: o
2) (o) (0) =2¢ 8§ qeco:§cayé Soodeqragepd




oepiaq:qpg oS —IE

“ogBo (gp34d: BLgg < 90:515:0@:@56‘1:33033063959 9) (o)(0) m=q gafeo mga}

0cod: B, cod: BSxwgos ( )& condamod cdpdcodmsdiy
oep:fGie 301 ocﬁgp:ogtﬁgocoq@ (og6o (Ga3as: BB gorqdio[afif3Seq:

®adpueagde o (o) (w) (owedi:)ng 088 g/903 §o30pSn"Ly @é@éo}o} 605@619&3 @5&)éll
Q36 9 (2) (o) Bga3 veud(God Smdgeodsagd wE:8mad BmupdolaéupSeunod
onepigpdieodioqieoqd 03e 9 (o) (o) 34 §Q 2033403 0code(3nt: Sm§ogé c0p3og€:
codfoeoingeé Smfad [0soleuiqs mgBieagpicoaiqepdedoopdn [BEaolBiagd mud
olgéaagarepSedoopSu afjpueannemaad (1959 B.L.R, H.C 326) BdgogC ah:§,000:205H

Smdmq B§odgde0ny

303?13361 w[Braeoq0d oB30d§d§0072005 mopdoliielont: 6ges053:33(8: (62005

:333?035 C\'?:C\?:qp:oqugécmé @équ'ia'asﬁl_cﬁ aeg%éa&m: mﬁ:eo:a@:@c‘icwﬁmé:
&m0t Bd[Bravog)0S B§0dgdg0c0[RS 0 a)305¢ Fegudonmy §o:c0p58E1 [E8E 005
3qied[edoopSn (1959 B.L.R 326 4¢ 1961 B.L.R 132 D.B [03050ln)

wp§ofod ¢fEonoops qéimor dEEGvI0RY[GE q0dqpimcoT a3:{GoSgoimg
08¢ q§[8S:[g80p5n oq§(GE:qedqpiod majim(goSeurqd wcdod sgoSmpimoged
8:00000{308: Srogdiqd 4§ 3:§:38 (2002 BLLR, S.C 347) myopé 03:§3B: SqqrSqeoSas
cx%ooé Gmcﬁq? at}:[(}ogsuo%qp:wo 8:ewc@5:| 3:%:08, 4§ S:0 (1935 Ran. 118) BRE
:g,20051

Ge[030¢ Smoops wgdéoga} mievionpdemonduyadsgodqodmenl elg
650y (48 Cal. 460 P.C) [godod:el coonadgquedad oglogodaomiqs [sd20pS

ogopSenodaam Buxdod(sd:

(1990 B.L.R 166) 8qSaj:mqaqegé mgapSennodngopd Sméng 8§05
§08020p3 M[QE 8:ee000 s:fgodgEdm[ed Bogfrvadeepaiepdqolm Bdugdel
gé[ggoi[e§ mopé offExpdn afjpvesoad ealfgé8§: 4§ S:BE8§: (1995 B.L.R 135)
@eopc oddayéadoopd

[6005¢0 Bdooep:BE S:(05284: a0t oyf§mugscepiQE ealadaogieay §¢
00r08iqp: 0 2gC:(defgnd degaodsEeiss ¢:o3qEREo(es geosuias ooapigqep
83:68o88: o 0§5¢) 0§58 qipoSo0pSn wE:mgoze FBgS(Ed eolofay Bupboep:c
eal[g8a88: && caloo§ingiogoiodon mqé:edage? 38§ 0268:00p5:3Eg) 88c3m
9053oEongySe¢ ouSB:ef30t:onégamn cepiqiqSs 0§88maeeol mupsodangSn
0§53m803 :e[3lGg) ealaloogicag 3 calfgad§iodel maepliamondongSyp:
qoSBuSem3ptss cgordonsadardeln3od: aallgéa8§:03aaul orepigalooninpdludg) aqol




1
i
|.

I o> 626E:EqP808

0§58m§oopS 6TfeEa35: B3 (Brmogud B§0d4040600052 (62002051

q0pfes,20p85 eaTeddfiosy oreprg0afcs,008 cgoodoga0pS) cooa0gS ea8qcon)

(639 alfga8§: B 0§s8mfed mupsolgdaups [sdaopSH cz\sp:e@gc sseep::::zaoc:S
oog)0q)53(3: orep:gad 5 Bowmod =¢Bie oogqé03 9od¢orceuIgC ®a7|0e06:

§Ea3Eg0nS cepliog S:(6Ea88: cdopé 0§8Eeomn 0oSuvpoy eallg§ads:ad cepogogo:eéu

weqafopqpigé Bogreodconps) calofoo§ieay of q20p] 8§ Eaj:(goSqiodaops
cal[g§a8§: of.maul S1eangoqu o8 GSe wé:ofs8mfo] callg§a84: ofm
Bopsoéfdeps ewmpoSeqp

caladaogieagod, qoooianp$ 8qCqi0303 onepgrqiSon BdudaRE ogosegcoas:
ealle¢a8§: Jameal Srocao0[es 30pee0iEn mwaiop 0§33 §ad callgéa84: o3 mupd
oégéeqcmémé: 03§cw§§5§oosp a[o3pE:e§e0n (0005038 oepr§equdon wySwEE
ooloéoy caT[g§a84: ofe} Bopdodgd cornpf H[GE caledo§iesy of.qoonianpd 8qéqo3ed Sm§
}oopd: vodqpelgaopss)

aocﬁaaéao@éeo']oc":oﬁm @%éoémécﬁgcﬁ coTmeogd coleg:d (2000 B.L.R 285)
@03(1}:085 ﬁ:m:wé oGRS 949! pPreBR:BURSYIReal 0o (S:p3fce0f 4 Sro000g4: ol
) g} S4iiem i, Bobongh

oepicy S:a00098:00 caloonicon: §¢ oSopegousSafrnd: a3 6205 ealoonic00ia00S
2S¢ (saeéé)wo@égj cfgo’ 883&e[nd0d: @cﬁwc@@oeo:q:? e3loonic0m 30T
858 20p51 caloontconian aRoSentcpuSyondsod 0§520(6¢ oreprgion o$é§m§q90§méu
wé:8m§ o3 ealoonicon: 2003§o ge:§eslogie’ qé:@ eeol S:pp§ewnd m Bdoydodep
§:20p51 Bop: BUFEMASep $p33q:m “Bogdonepcd S:038.c008 205 googaé(sde
BuRd§ifedeo aaﬁaaéougogc@aé: saqléz@o%c@o% ealoontoon: o GCia0: cogmq :)%eo?o%
G0 m8:00(6¢ co:3(gE:0pS: o§e03oE: &8¢ esToonicon: Se59) saql&@ogs@: §¢ 0052005(8:
:pp4ceol massd §04o88aSoep we(nie§elo3ns:” at'?:@or‘i:néu

) ;aT@é:ﬁﬁ: §c§° §:E:i§ag$::faﬁc:3§ ?:@5035,: ::acoT q@o%mégqéqlqgwé cC:cdm

A Y M N s T
: : 1 wemgopé ealooniconiacoT Q]?Ogmeﬁsqéqasooé GE1aé
CEENE voo3003ps cwol(gdoy 2:098.co08maoT 8:6&)0610393@983 c§roedn
8:0e0098 ooepiiiquSel 8adqioSal wagdolg§edeon 2q.620500p8: 92844 (svon:

. $pé e (3: eaTgga84: J
(9o8qiode Bgopé ealedfiesy of.m 3:[G§a8§: of oges 24 {
B.meopS: afGo goS§orémeqplimons eogSmgos 29/@5 G§ ouSqpmopSn oxE[gooaie eogyd ;

o§r08qegié ealedaofieag B ooep:gal(Bse mcepSmoodonq)d q03e: ;

BScqi€ 3:6§85: ¢ ordeof meqeeloy calgiad§: ofmeol Sqlquodaops S:emepd

§05¢n[é: madpocagse go 3 oogSq SBiopdes mog) mogjondeqpadogd

e

e3llggo8§: Boopd orepreayfod: poeagie 0o ol mgapS ofewnod GE:odad 0ds /



EPIEaEqPE0S m_

sraq?a?g):oé nepdaceqipusagie 6 (wemsl [GpSecontmepdqanipocagse op)®q
oeprqegldel Sacqjodmecl mopd $§raalesd (3§ copSedesn:8qEdeaEdoonSs 20035i6q0p5
RLESEN
2es 9491 dpruBBYsgmHeod 98 (S:0fcpd: 4¢ caT@é@é)aaﬁoacc Gao.Réoé
[Be:s5¢ 3:033@5:000505{303 @o‘.isaooéaagp:@aﬁwén
N “weggoat qi905epd8manpd ByaopSenyoioy 088:meulopd mofa0Seepady
o§8ceq 088:[g8o320p5 megge SmEad Burdolgioy wurodmd(eE Bsdul§mEanaS
gEimeol Sieemor Bupdoaciiears Smdoooayé S:c06a00 d:fsodqied [sdoopSt”
(o 08:02§903 cendBrgé conn§:BE(1 Ran.186)3qE 14 oFwaduoSqas(edaopSn)
28] 12005301 ¢
- Sm8mq »[F:moquidfadsdgonppyaopingd Bupdodgd§opdu
- ®0p80¢g§fop} mfpS S:eo0pSu
- mgop] enodnpSwmps: Smimg B§adsdsonpimge Siemenn
x:(godged m[gd mmf:oadeqpaiepSgulm a3 g [Gq03[gd
oo g s
- mgopSoé[gdendcopd: ofiajioqpiogpiagiaay(gdagé Smfod muys
oégéaﬁc@oé:l ealBoxo8eads§ qfodesd (1984 B.L.R 91) 1e3Teéppded coledaod:
(1985 B.LLR 55) 4§ Bicpfiqd 48 3:3:88 (2002 B.LR 347 5.B) Sqcodiqpa 238G
0303 ©05005:305400ep5 [8de00p5N
Sionéod:
[GeSogcgodeodposacepag
wap:a3gqdqp: eopoonsodiododindeq: cmdeqd
oSsgq05 1 soepSifesl pocam(golgrermdal megdeqioniclaopSy

@0 emond:py §+

B.LR - Burma (Myanmar) Law Reports
H.C - High Court

D.B - Division Bench

PC - Privy Council

ALR - All India Reporter

Ran - Rangoon (Yangon)

Cal - Calcutta

Mad - Madras

Bom - Bombay

SJLB - Selected Judgements, Lower Burma (Myanmar)
S.C - Supreme Court

cC - Chief Court

S.B - Special Bench
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or has otherwise become void, and possession has been demanded on behalf of
Government, shall be liable -

(i) to be summarily evicted there from;

(i1)  topay five times the amount of revenue or rent assessable or payable in
respect of the land during the period of his unauthorized occupation; and

(iif)  topay such find as the Revenue - officer may determine as a further penalty

for such unauthorized occupation or possession."
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Settlement Mechanism of CAFTA”

Yin Yin Han
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Introduction

A Free Trade Agreement (FTA) is a legally binding agreement between two or more
countries to reduce or eliminate barriers to trade, and facilitate the cross border movement
of, goods and services between the territories of the Parties. Regional economjc co-operation
is one of the main development trends of current world economy. Establishing various
preferential arrangements on economic and trade co-operation, as well as participating in
regional economic co-operation organizations in order to seek more opportunities for economic
development, has become an important political choice for most countries.

In addition to having free trade between member’s states within ASEAN, the ASEAN
bloc has entered into numerous free trade agreements with countries outside of Southeast
Asia. 1* January 2010 was a milestone date for ASEAN as four international free trade

arrangements came into effect that includes:

= ASEAN — China Free Trade Area;

= ASEAN — India Free Trade Area;

* ASEAN — Korea Free Trade Area; and

= ASEAN — Australia-New Zealand Free Trade Area
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China-ASEAN Free Trade Area is the first formal regional integrative organization
that China and ASEAN have ever participated in. Not only will it be of great importance
for both China and ASEAN, but also have great impact on the economic and political
relationship between China and ASEAN.

China-ASEAN Free Trade Area (CAFTA)
Background of CAFTA

Almost coming as a surprise to his counterparts in the ASEAN countries, Chinese
Premier Zhu Ronji proposed at the China ASEAN Submit of November 2000 to form a “free
trade agreement” between China ASEAN. A China ASEAN Exports’ Group on Economic
Cooperation was established to study the feasibility of the proposed FTA, which issued its
report in October 2001, recommending that China and ASEAN should adopt a comprehensive
and forward-looking framework for economic cooperation, so as to forge closer economic
relations in the twenty first century. One year later, formal negotiations were launched. In
November 2002, China and ASEAN leaders signed Free Trade Agreement o Comprehensive
Economic Cooperative, which lays the ground work for the eventual formation of an free
trade area (ACAFTA) by the year 2010 for China and the six older members of ASEAN
(*ASEAN-6, including Brunei Darussalam, Indonesia, Malaysia, the Philippines, Singapore,
Thailand™) and 2015 for the newer ASEAN members states (the “CLMV” countries of
Cambodia, Laos, Myanmar and Vietnam).!

Among all the FTA negotiations that China has been in, the negotiation with ASEAN
is definitely the fastest and most fruitful one.? CAFTA became the third largest global trading
region after the European Union and the North American Free Trade Zone.? There was suspicion
when this initiative was first mooted in 2001 and many players in world trade wondered
whether the FTA, whose members are all developing countries with similar economic
structures, would finally take root and effectively boost the integration of regional economy.

!Framework Agreement on Comprehensive Economic Co-Operation Between ASEAN and
the People s Republic of China, Phnom Penh, 4 November 2002, The ASEAN Secretariat,
available at www.asean.org/13196.htm

?The establishment of NAFTA,EU,and AFTA took longer than the creation of ACFTA
’NAFTA,EU.AFTA, MERCOSUR are the major Regional Trading Agreements in the world
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Both ASEAN and China have adapted to a framework of economic cooperation,

which intend to cover six major elements, some of which have been targeted for immediate
implementation. The elements are as follows*:

Facilitation measures on trade and investment to cover some issues such as removal

of non-tariff barriers, mutual acceptance of standard and conformity assessment procedures
down to the promotion of trade in services.

Technical assistance and capacity building for new members of ASEAN to expand
their trade with China.

Positive consideration in the form of promotion of measures consistent with the WTO
rules, to be given to the non-WTO members of ASEAN.

Expansion of cooperation in various areas such as finance, tourism, agriculture, HRD
industrial cooperation, intellectual property rights, environment, energy, etc.

Establishment of ACFTA within 10 years, with special and differential treatment
given to ASEAN’s new members.

Establishment of appropriate institutions between ASEAN and China to carry out the
framework of cooperation.

In November 2004, China and ASEAN signed the Agreement on trade in Goods
which stipulated that as of July 2005, tax reduction shall be applied to products under
approximately other 7,000 tax items. However, special and differentiated treatment shall be
giventonew ASEAN member states. At the same time, the two sides also signed the Agreement
on the Dispute Settlement Mechanism. In January 2007, China and ASEAN signed the
Agreement on Trade in Services. Both sides made commitments, which were higher than the
WTO level, for opening up in more than 60 service sectors. The agreement went into force in

‘Chirathivat.S, ‘"ASEAN-China Free Trade area: background, implications and future

development(2002) journal of Asian Economics volume 13, issue 5 (on line), Available:

http://www.sciencedirect.com/science? ob= Redirect UURL& method= externObjiLink
& 252F% locator=url& cdi=6559
&_plusSign=9%2B& _targetURL=http%253A%252F %2520www.aseansec.org

%252Fnewdata%252F asea n_china_bc.htgm.
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July the same year. In August 2009, China and ASEAN signed the CAFTA Investment
Agreement, and began to open their investment markets to one another. By then, major legal
frameworks for CAFTA had been set up.

Agreement on Dispute Settlement Mechanism of CAFTA
It Dispute Settlement Procedure under CAFTA

As an International treaty, China ASEAN Free trade Area is a Legal System of rights and
obligations for the contracting parties. The dispute settlement mechanism in the China ASEAN
Free Trade Area, which is described as the “backbone of the multilateral trading system”, is
crucial for the development of regional integration. ASEAN states and China also agreed to
have an Agreement on Dispute Settlement Mechanism (DSM) at the same moment of China-
ASEAN Summit in November 2004. This clarifies several mechanisms such as, consultation,
conciliation, third parties involvement, and the appointment of arbitral tribunal — the parties
can or have to take to resolve any disputes in the implementation of CAFTA. There are 18
articles in CAFTA’s dispute settlement mechanism. CAFTA’s dispute settlement mechanism
comprises three stages.

-First, Article 4 of the DSM agreement provides a mechanism for consultation. A Party
complained against is required to “accord due consideration and adequate opportunity” for
consultations requested by a complaining party which respect to any matter concerning the
implementation or application of the CAFTA. Paragraphs two and four emphasize the
importance of full exchange of information. The complaint should include not only the specific
measures at issue, but also the factual and legal basis. The parties are required to “provide
sufficient information to enable a full examination of how the measure might affect the operation”
of CAFTA, as well as keep confidentiality of the information exchanged during the
consultations which was designated as confidential.’ Paragraph three mandates prompt
responses to request for consultations: the respondent shall reply to the request within seven
days and enter into good faith consultation within a period of not more than thirty days after
the dates of receiving the request, otherwise the complaining party may proceed directly to

request for the appointment of an arbitral tribunal.¢ In cases of urgency, the parties shall enter
into consultations in ten days.’

*CAFTA,DSM Agreement Article 4.4(a)and 4.4(b)
Ibid Article 4.3
7Ibid Article 4.7
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Another stage of dispute resolution under CAFTA is conciliation and mediation. This,
however, is not a stage following consultations as the parties to a dispute may at any time
agree to commence conciliation or mediation, and may continue conciliation or mediation
even during the arbitration proceedings of the case.®

The formal and last stage is arbitration, used if the parties cannot settle a dispute
within sixty days after the date of request for consultations or within twenty days in cases of
urgency. An arbitral tribunal, composing of three arbitrators, shall be established to solve a
dispute.® Each of two parties concerned shall respectively, appoint one arbitrator. The two
shall then endeavor to agree on an additional arbitrator who shall serve as chair. If they are
unable to each such an agreement, they should request the Director General of the World
Trade Organization (WTO) to appoint a chair. In the event that one of the parties to the

dispute is a non-WTO member, the president of International Court of Justice shall be
entrusted with such task.

Unlike NAFTA, CAFTA does not provide for a roster of arbitrators. The requirements
on the qualifications of arbitrators include that they shall have expertise of experience in
law, international trade, other matters covered by CAFTA or resolution of disputes arising
under (other) international trade agreement. In addition, the chair shall not be a national of
any party nor have his/her usual place of resident in the territory of, nor may be employed by,
any party to a dispute.'®

The terms of reference of the arbitral tribunal is specified in Article 8, Paragraph 2
as, “To examine in the light of the relevant provisions in the Framework Agreement, the
matter referred to this arbitral tribunal by (name of party).... And to make finding,
determinations and recommendations provided for in the Framework Agreement”, With this,
the tribunal is granted the power to recommend the party complained against to bring measures
inconsistent with CAFTA into conformity with provisions of the Agreement."!

¢Ibid Article 5
%Ibid Article 7
“Ibid Article 7.6
"Ibid Article 8.1
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After deliberation of the case, the arbitral tribunal shall draft its report on the case,
which of course its judgment. A draft report should be released to the parties concerned for

them to comment. The final report shall be released to the parties to the dispute by the
arbitral tribunal within 120 days from the date of its composition. In case of urgency, the
report should be released within 60 days. Although the deadlines can be extended, in no case
should period from the composition of arbitral tribunal to the release of the final report
exceed 180 days." "

The litmus test of efficacy of any trade dispute resolution system is, of course, the

tribunal, the respondent shall have a reasonable period of time to adjust its policies. The
reasonable period of time should be mutually determined by the parties to the dispute, otherwisci:

within a reason.time of period, the proceedings on cempensation and: Menswn o

E,_concessnons or benefits Wi} be triggered If theresponding pmty fails to b‘iﬁfn‘ureif
finto comphabce with the recommendations of arbitral tribunal, it shall entgr mtonegotxatlons‘ .

F with the complammg party with a view to concluding a matually sat)sfactory}greenmt on .

F any compensatory adjustment. Absent of such an agreement which shall be rcgched \mthmi
twenty days after receiving the request for negotiation, the complaining party may request the
original arbitral tribunal to determine the appropriate level of any suspension of concessions
or benefits conferred on the responding party. Although it is required by the DSM Agreement
that the complaining party shall first seek to suspend concessions or benefits in the same
sectors affected by the illegal measures of the responding party, cross-sector retaliation is
allowed under the Agreement. Namely, “the complaining party may suspend concessions or
bencfits in other sectors if it considers that it is not practicable or effective to suspend

concessions or benefits in the same sector”.'* Article 6 to 15 of the DSM agreement provides
a mechanism for arbitration. '

2Ibid Article 9.8

BIbid Article 12.2

Mibid Article 13

3]bid Article 6 to Article 15

implementation and enforcement of the decision of the tribunal. Under CAETA, if it is
impractical to comply immediately with the recommendations and rulings of the arbitral .’

“they should refer the matter to the original arbitration tribunal.’? . g
If the recommendations and rulings of the tribunal are eventually not ﬁhplemente(r
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2. Challenges of CAFTA, DSM And Advices For Improvement

The CAFTA sets up a new DSM resembling the WTO DSM but with several
improvements. There are two main reasons for this choice. First, the political and economic
dynamics of ASEAN-China shows a DSM resembling the WTO DSM, which is less legalistic
than the European Court system but still highly legalized.' Secondly, the WTO rules as a
whole have been generally accepted by ASEAN-China."” In settling the dispute, parties
concerned frequently referred to the WTO agreements in the course of negotiation even
before China became a Member of the WTO. Therefore, the choice of taking the model of the
WTO DSM and making several improvements to it particularly in areas that address the
special concerns of the ASEAN-China countries, as the ASEAN did to its new DSM, is more
likely to be accepted by this region in negotiations. It is also likely function well. The close
link between the CAFTA system and the WTO system can be seen in the Article 4 to 9 Which
provides for the procedure of dispute settlement mechanism such as conciliation, mediation,
the establishment of arbitral tribunal after the consultations have failed. This procedure is
identical to the WTO.

The CAFTA, DSM Agreement can face some challenges because it is a protocol
mechanism more than a dispute settlement mechanism. The CAFTA, DSM Agreement only
applies to states but the economic cooperation is happened personally or between person
and company. So the extension of subject is the first challenge. Second is the problem of the
arbitration procedure, the Institutional settings and staffing shall be improved. Third is the
enforcement of arbitration award problem, implementation requires more specific because
the subject of the mechanism is country. Forth is about punishment mechanism, if the defendant
state does not enforce the award, there is no punishment mechanism which can supervise the
implementation. Another one is the appellate mechanism, the award of the arbitration in
CAFTA, DSM is “final decision”, when there is some injustice in procedures or entity, this
“final decision” will increase the difficulty of safeguarding the rights and interests.'®

"5Article 4 up to Article 9 set down the ACFTA DSM, which the system may be modeled on
WTO DSM.

TArticle 2(5), (6)of Agreement on Dispute Settlement Mechanism

187eng Wenge Bao Limei, CAFTA DSM's Current Situation, Challenges and Prospects,
China ASEAN Law Review, Volume II(1)Page78
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In conclusion, learning from CAFTA DSM, ASEAN and China have considered the

following measures in formulating their dispute settlement mechanism:

1) Recognition of the historical reluctance of CAFTA members to use a juridical process
to resolve disputes, Among many of the CAFTA members, there is a tradition of
resolving disputes in as non-litigious a manner as possible;'®

2) Dispute settlement mechanisms within the CAFTA should be without prejudice to the
rights and obligations under the WTO Agreement and other international agreements
and should not duplicate of detract from WTO institutions and procedures;20

3) CAFTA members should be encouraged to work within the framework of existing
international agreements and conventions for the resolution of disputes involving
private parties and to adopt appropriate domestic legislative arrangements to give
effect to the aims of these agreements and conventions, including adequate enforcement
ofthem;

4) The CAFTA should specify the kinds of disputes, which are covered by the dispute
settlement mechanism. It is also advisable for the disputant members to opt for either
the CAFTA dispute settlement mechanism or the WTO mechanism when the disputants
are also WTO members. Where disputant members do not so choose, the CAFTA
dispute settlement mechanism shall govern all disputes that may arise between
members.?!

5) The CAFTA should expand the scope of subject, especially the personal subjects and
companies;?

"This allows the parties to take consultations, conciliation or mediation, appointment of
Arbitral Tribunal as stated in Article 4,5,6 and 7 of Agreement on Dispute Settlement
Mechanism of the Framework Agreement on Comprehensive Economic Co-Operation
Between the Association of Southeast Asian Nations énd the People s Republic of China.
Art 2(5)(6) of Agreement on Dispute Settlement Mechanism of the Framework Agreement
on Comprehensive Economic Co-Operation Beween the Association of Southeast Asian
Nation and the People's Republic of China.

2Article 2(5),(6)

2Article 2(5),(8)

#Zeng Wenge Bao Limei ,CAFTA DSM'’s Current situation, Challenges and Prospects,

China ASEAN Law Review, Volume II(1 )Page79
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6) The CAFTA should lay the keynote on structural establishment and staff to improve
arbitration proceeding;?

7) The CAFTA should implement the perfect arbitration enforcement;2¢

8) The CAFTA should create the punishment mechanism and appellate mechanism;?

Conclusion

The success of the china-ASEAN relationship in the last decade is realized through
both sides coordination in strategy, expansion of mutual interests, and desire to maintain
stability in the region. The strategic partnership between Chinaand ASEAN is a comprehensive
and future-oriented relationship, and is rooted in broad mutual interests between China and
ASEAN countries. So, despite of all kinds of challenges, the China-ASEAN relationship
keeps going forward.

In addition, the further co-operation between China and ASEAN can also bring the
potential political benefit to every member country; the deepening of economy interdependence
within the area is advantageous to maintain the security of this area; the deepening of co-
operation within the area is also favorable to increase the economic and political weight of
Asia among international affairs. In a word, the establishment of China-ASEAN FTA is not
only of crucial importance to the development of this area, but also of strategic significance
to the peace and security of this area. Though the cooperative road of J0+] is also zigzag,
Chinaand ASEAN will make great efforts to establish the inter-country trust, to guarantee the
unity and peace within the area, and thus to realize the common goal of development.

Under the current circumstances, the major task of Chinaand the ASEAN is to develop
their economy and improve people’s well-being. China and the ASEAN should focus their
attention to these aspects and keep advocating the spirit of unity and cooperation, as well as
helping each other. China and the ASEAN should also join hands to deal with possible and
unforeseeable risks and challenges, and strive to keep the economy running smoothly and
healthily. This is a common interest for all sides, and also for their people.

#lbid
#Ibid
#lbid
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How Judges Think

Htin Lynn (Judiciary)

This title is drawn from the name of a book, and it is written about how judées make their
decisions. The reason I have chosen for this topic is that each and every one of us is engaged
in thinking about what to do with our lives on a daily basis (e.g. whatto do, where to g0, etc)
So are judges. But they are different from the way we think not because they are extraordmary
Judges indeed are ordinary people. What makes judges different from others in temls of |
making decision is the question I intend to unfold with the help of this book. ;

: L . o i o ~',‘
,; .:‘ . “ . .|' Y . -’ a
k . . . * .

" To begin with a simple question: Whe are they, judges? o
The answer is that judges are people empowered by law to decide cases iﬁvolving the fates
of the people in that they have contrasted with what ordinary people having to do with their
daily lives. This illustrates the picture of judges partly different from ordinary people to the
extent that they are not just like everybody. They really are people with different backgrounds
possessing legal knowledge and experience. And this is what makes them look as distinct
from others. '

Despite the fact that they have knowledge and experience, which suit them to be judges,
could not assure they would come up with a good decision. Since legal knowledge alone
cannot make decisions without legal reasoning. It is important that judges exercise legal
knowledge and legal reasoning in making decisions. Both are so interrelated in their decision-
making process that a parallel application is utmost required.

According to the author, what makes judges more challengeable is when they are faced with
non-routine cases for which conventional legal materials become useless, and judges therefore
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are on their own. Being on their own, they turn to nowhere else but to their own experience,
knowledge, emotions and unconscious beliefs.

From that moment on, judicial discretion begins to operate in their decision-making. The
exercise of judicial discretion by judges, though usual, is not unlimited. There are not only
professional ethics and legal principles judges themselves have to observe but also limitations
imposed by other branches of government.

Since judges are at liberty to exercise their judicial discretion it is important to bear in mind
that how much they are permitted in using it and how they use their freedon are the principal
concerns of this book. And these concerns, the author has highlighted in his book, are practical
and of great significance.

What makes law uncertain?

Only can law answer this question, and for the law to be able to do so it needs adaptability to
the situation in which society grows. Because law reflects on the society, and as a result,
society changes as law does. This is reciprocal, and society cannot exist without law nor can
law develop at the expense of society, where no changes are possible Moreover, there are no
aspects of life that can go outside the purview of the law. To quote the remark made by
Justice Oliver Wendell Holmes:

“The life of the law has not been logic: it has been experience.”

The Judge as Occasional Legislator

How come judges become legislators?

It sounds strange to say that judges also are legislators. If so, the general description of a
judge, whose job requires judges to declare what the law says would confuse the general
perception of the people. It is true that a Judge as a government official, unlike an official of
executive or legislative branch of the government, exercises judgment but not will.

This is what judges are supposed to do, and it is subject to their integral characteristic,
which restricts judges from having a will of theirs® own. This restriction imposes upon
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judges not to go beyond what the law says does not prevent judges from making decisions.
What it is simply meant to judges is not to make their judgment at their will.

Because there can be certain occasions in which the law says ambiguous or nothing at all,
and for these reasons, judges are obliged to search for the answer through their intuitions,
personal background and experience. With these supporting sources, judicial discretion that
judges apply in their cases is essential.

According to the principle of the Swiss Civil Code:

‘Where the law is silent of unclear the judge must decide the case as if he were a
legislator’

A judge, when faces with a non-routine case for which no conventional legal doctrines are
impossible to apply, makes decision based on his own personal theories with which he has
come up is considered as doing legislative judgment, despite the fact that judging is conceived
of making legal judgment.

It stands to reason that the judgment he makes become law, that is to say, judge-made law. In
the eyes of law they become legislators by means of making a legislative judgment, though
they are not official legislators.

A different Profession
“The Iaﬁguage of craftsmen is unintelligible to those untutored in the craft”

It is quite clear that judges are not the same like other people in respect of their profession.
Because their profession make them looks different from others. The term ‘profession’, quoted
as saying, describes the standards of education and training that prepare people with the
particular knowledge and skills necessary to perform the role of that profession.

According to the above signification, each profession has its own role to play in their
respective fields. But when it comes to legal profession there is still a defining characteristic,
which is portrayed by judges by means of judging. Judging really is so different from practicing
or teaching law that it seems impossible to understand what is all about judging without
getting involved therein.
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Apart from this attribute, what appears mystery to outsiders, including practicing lawyers
and law professors, is that judgés deliberate in secret. The judicial deliberation, which is
part of the judicial process, matters to an extent that it is kept under corifidential. Otherwise,
the outcome of the process could be readily determined. This really is part of the reason why
outsiders run into difficulties with the judicial profession. Not to mention the way to understand
and evaluate it. Thus, the secrecy of the _]udlCla] dehberatlons can be ascribed to professmnal
mystification. ‘

Judges are legalists

Since judges are empowered by law to preside judicial proceedings it is their duty to make
decisions. In doing so, it is imperative for them to stick to the law. And they are not supposed
to go beyond the preexisting rules, such as constitutional prov1s1ons and statutory texts and
precedents (Authorltatlve Judlmal decisions).

This legalist method dictates that a judiciel decieion be determined by a body of rules
constituting the law rather than by factors that are personal to judges, in the sense of varying
among them, such as ideology, personality, and personal background. One the one hand, this
legalist method that judges are obliged to apply in their decision-making is subject only to
law. And on the other hand, the law that is considered as an open area imposes difficulties on
judges.

This is because not only cases judges face are unusual and dissimilar but there are too many
vague statutes and even vaguer constitutional provisions, statutory gaps and ineonsistencies,
- obsolete and conflicting precedents as well. For these‘reasons' Judges are unable t'o;speal'cz
the law, and thereby creating legal uncertainty. As a consequence, there is no Justlﬁcatlon soz
far as law is concemed in making decisions. ' ‘

Appellate judges are occasional legislators as they are given law-making discretion in
accordance with discretionary authority, which is based on the Jjudge’s rank in the judicial
hierarchy. The higher it is, the greater his dlscrenonary authority is likely, though not certain,

to be. Smce a _]udge s authorlty, which is dependent upon whom he shares with, still does
matter. '
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Judges sit in panel include a federal appeals judge normally with two other judges and a
Supreme Court Justice with eight others. The higher the court, the greater its power, but also
the more its power is shared among the judges who decide case, limits the individual jlidge s
power. In the case of trial judges, who are given fact-finding discretion, are not mcluded in
this notlon of judges in question.

That a great deal‘of discretionary authority, judges are given, could have a signiﬁcaiit impact

on their judgments is so important that there are constraints on judging. These constraints are
ethical and professional norms.

They are internal constraints and are intended to define and protect an independent judiciary
by means of imposing strict impartiality on judges and insulating them from the encroachment
of other branches of government. If judges are not constrained at al, there is no rule of law
but only rule by judges. Judges to rule, though, only to a degree.

As far as legislative judgment is concerned, appellate judges, on the one hand, may have
certain degree of legislative freedom in respect of law-making discretion. This can be seen
in the event of facing with legalistically indeterminate cases. But on the other hand, with this
kind of legislative capacity appellate judges are under constrains of rules of standing and
generally on what methods of enquiry they may employ.

In making a judgment, according to phenomenology, what matters to the judge is one is
conscious of both freedom and constraint. Freedom by which making a judgment is similar to
making a choice, and it is constraint because judgment is a matter of deliberation, of weighing
alternatives.

In addition, an important function of the esoteric distinction between the holding of a case
and its dicta (roughly, statements inessential to the outcome), with only the former having
precedential effect, is to limit judges’ legislative power by preventing them from promulgating,
in the form of judicial opinions, treatises that would have the force of law.

This kind of legislative power judges have is considerable, and it seems to reach its zenith in’
common law. Since common law is explicitly judge created law,
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The Mind of Legislating Judge

Judges are not phildsophers nor are they politicians. For a judge to decide cases simply on
the basis of his or her political views is wrong. Judges, being liberal or conservative, security-
minded or liberty-minded, is political in a sense different from being a Democrat or Republic,
which is political partisan. |
A judge may have a view on the issues of security or liberty in deciding related cases to
which the orthodox legal materials do not speak clearly, and he might think his view relevant
to deciding such cases. And he cannot be labeled political partisan just because he has that
kind of view.

Besides, the idea of adjudication is not only law and idea that embodied in the process but
there also are legal doctrines, techniques for deriving and applying doctrines and political -
views. To which the exercise of pure discretion could be added, and thus, the whole idea of
adjudication is clearly formed.

By the same token, judicial decision-making is influenced by precedent, but also by ideology
and other factors. But ideology, among them, is the major recourse of judges in an open area.

Because ideology is understood as preconception, and which sheds light on a judge’s initial
reaction to a case.

The sources of judges’ ideologies moral and religious values are among those sources
and are in turn the products of upbringing, education, salient life experiences, occupational

experiences, and personal characteristics that may determine what experiences a person
seeks.

Personal characteristic include race, sex, ethnicity, and other innate identifiers of a persoﬁ,
but also temperament, which shapes not only values but also dispositions such as timidity
and boldness that influences a person’s response to situations. These all sources mentioned
above are the key to understanding of the decision-making and are essentia] to judges in
cases where they have nothing other than a duty to legislate.

Judges, realizing the situation in which they are under the pressure of the judicial imperative,
will decide a case with the help of those sources embodied in judges’ ideologies. This is
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what they are supposed to do under the condition in which they try to figure out what they can
do with they have, .

Now that the descripiion of judges is clearly sketched out the notion of judges becomes more
distinguished among the legal and from the other professions. And the profession to which
they belong, judges know how to make judgment using knowledge and experience with the
help of legal reasoning. But what they are engaged in a day-to-day process is not that simple.

Likewise, the kind of scenario that illustrates the way judges work on the decision-making
process is unable to cover the whole view. Because no one can say what actually can take

place in the process of legal reasoning let alone knowing the outcome of the judgment that
judges render finally. :

This reality, which is inevitable, seems to be made out by the judges alone. Of which they
take proud and like to maintain the notion of their judgeship as the way it is.

Asamatter of fact, judging is what judges are supposed to do, though, requires no exaggeration.
However, judging under uncertainty demands judges of much thinking. Judging therefore is .
personal, and it includes background characteristic, such as race, sex; personality traits, such
as professional and life experiences. Personal attributes as such contribute to the formation
of a judge’s ideology both in direct and indirect ways, thereby affecting judicial decisions.
Most of all, judging is not limited to the decision-making process.

Htin Lynn (Judiciary)
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The Developments
and Challenges in Myanmar
Judiciary*

Tin Nwe Soe**

| K Introduction

Myanmar has started its new step as a democratic nation since 2011. To harmonize
with democratic transition, the Supreme Court of the Union is striving to shape a reliable
judicial system that the people trust in. This paper intends to understand the current judicial

*Presentation Paper prepared for “The Role of Judicial Independence and Integrity in
Improving the Effectiveness of the Rule of Law ” Seminar organized by the Supreme Court
of the Union with the collaboration of IC] and UNDP Myanmar on 11-12 February 2014
**Deputy Director, Research Department, Office of the Supreme Court of the Union
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developments as well as the needs and challenges and to find the potential ways to strengthen
judicial independence and integrity.

II. ~ TheRole of Indiciary in New Constitution

The present judicial system was adopted under the Union Judiciary Law 2010 in order
to implement the judicial works smoothly in accord with the Constitution of the Republic of
the Uniion of Myanmar 2008. Under the new Constitution, principles such as the independence
of the judiciary, separation of powers, and reciprocal control, check and balance between
the three branches of State power etc. have been established again.

1. Separation of Powers _ :
Separation of powers is important as another way of guaranteeing judicial
independence. The Constitution lays down the democratic foundation for the separation of
state powers and the doctrine of check and balance.!

2. Power to Grant Writs
Under the Constitution, the Supreme Court of the Union has the power to issue five
kinds of writ: Writ of Habeas Corpus; Writ of Mandamus; Writ of Prohibition; Writ of Quo.
Warranto and Writ of Certiorati.2 At present, the writ applications are being filed to the
Supreme Court of the Union in accordance with the Rules relating to the Application for
Writs®. The Writ Applications Bill 2013 which is under discussion process in Hluttaw, Will
be enacted soon.*

‘Section 11(a)of the Constitution

ZSection 296 of the Constitution

Notification No. 117/2013 dated 15" February 2013 wluch repealed the Pmcedum for the
application for writs

1The Law of Writ has been enacted as Law No.24/2014(5-6-2014)
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3. The Judicial Principles
The Constitution laid down the judicial principles: To administer justice
independently abcording to law; To dispense justice in open court unless otherwise prohibited
by law; and To guarantee in all cases the right of defence and the right of appeal under law?,

4. The Appointment of Judges and Security of Tenure and Remuneration

The appointment of Judges in the Supreme Court of the Union® and in the High
Court of the Region or State’ is carried out according to the due process prescribed in the
Constitution. The term of tenure is only based on their ages of life tenure prescribed in the
Constitution.® Only when a judge is found committed any matter prescribed in the Constitution,
he may be impeached by the President of the Union or the representatives of the Hluttaws,
Their remuneration and allowances are provided by the Law relating to the Emoluments,
Allowances and Insignia of the Union Level Persons® and of the Region or State Level
Persons' respectively.

5. Free from Party Politics
To delineate and perhaps distinguish from overlapping role between the legislature
and the judiciary that had existed under the previous system, the new Constitution requires
that judges must be free from party politics'* and not a member of a political party'?.

3Section 19(a) of the Constitution

SSection 299 of the Constitution, Sec.26,27 of the Union Judiciary Law
’Section 308 of the Constitution, Sec.44,45 of the Union Judiciary Law
$Section 303,312 of the Constitution

9Law No.2/2011

YLaw No.3/2011

Section 300(a),309(a)of the Constitution

12Section 301(1),310(F) of the Constitution
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HI. New developments in Judiciary

The new Constitution brings some changes into Myanmar the judiciary.
In line with the new political system and judicial sector in Myanmar, the Supreme
Court of the Union adopts the following aims:
(a) To emerge the rule of law and regional peace and tranquility
(b) To emerge a reliable judicial system that the people trust in
(¢) To adjudicate fairly and speedily cases according to law
(d) To upgrade integrity of the courts
To implement these aims effectively and efficiently, the following action plans
will be taken in the priority:
(a) To nurture and train all the judges systematically so as to be endowed with
moral, integrity and wisdom
(b) To implement judicial functions and judicial related matters efficiently and
speedily by utilizing information technology
(¢) To modify court infrastructure in line with international standard
(d) To build housings for judicial officers and court staff by giving priority of
their social welfare

1. Changes of Formation and Jurisdiction of Subordinate Courts

The ability to adjudicate disputes in an efficient and timely manner helps to achieve
public confidence on the judiciary. Thus, the Supreme Court of the Union has upgraded the
pecuniary jurisdiction of the subordinate courts for civil suits' and has assigned more judges
to the District Courts and Township Courts that locate in populous areas.

Then, the composition of the two District Courts in Yangon City and one District
Court in Mandalay City are to be extended from 10 to 15 judges. And also the compositions
of the Township Courts which have heavy caseload are to be extended from 5 to 7 judges.

BNotification No. 100/2013 and 101/2013 dated on 19"May 2011.
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2, Judicial Independence

“To administer justice independently according to law” is the most basic judicial
principle, and is recognized by the Union Judiciary Law'* Moreover, the Bangalore Principles
of Judicial Conduct 2002 has been acknowledged as the standard judicial ethics and has
circulated to the judges in different levels®. For ensuring the judicial independence, in
December 2012, the Supreme Court of the Union has also instructed the different levels of
judges to adjudicate the cases in accordance with the principle of judicial independence
provided in the Constitution and the Union Judiciary Law without paying attention any
interference.'

3. Capacity Building

The Supreme Court of the Union strongly believes that “Competence” is prerequisite
to due performance of a judge. Therefore, every judge is striving out to have substantial
professional ability, acquired, maintained and regularly enhanced by the training as a duty, as
well as a right. And also the judiciary itself is responsible for organizing and supervising
judicial training.

The Training Center has been established in Yangon since 2002 and various training
courses such as pre-service course, refresher course, on-job- training course, special advanced
course and proficiency course for Computer and English Language have been conducted.
Now, the regular training course for judges of Township and District levels are conducted
more frequently as usual and the national and international legal experts are invited for the

lectures in new legal area, human rights, with the assistance of UN Agencies like UNICEF,
UNDP and ILO etc.

"section 7 of the Union Judiciary Law
BLetter No. 166/su-19/2006 dated on 27 June 1006
" Directive No. 3/2012 dated on 7" December 2012

L
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4.  Access to Information

The Supreme Court of the Union has launched its own website since March 2013. It
contains basic information about the Supreme Court of the Union and court structure in
Myanmar. Everybody can access the court information including “Cause List” of the Supreme
Court of the Union and books like Judicial Journal and annual ruling published by the Supreme
Court of the Union."”

5. Administrative Action

The Supreme Court of the Union, as a control mechanism, is taking responsible to
inspect the judicial and administrative function of the subordinate courts regularly and takes
action against judges and court staff for dispensing justice not in accordance with law,
wrongdoing in disregard of procedure, misconduct and taking bribes.

To prevent corruption is a big challenge for all institutions including the judiciary.
While the clean government and good governance is being carried out by the government,
actions against corruption are being taken strictly by the Supreme Court of the Union. At
noticeable place of every court, there is the public statement at every court that any demand
or receive of bribe by a judge or court staff can be claimed to the officer-in-charge. The
Supreme Court of the Union is paying close attention upon the ethics of the judges/ judicial
officers and court staff by taking methods of reward and supervision; and also cooperates
with the Anti-Corruption Committee.

6. Cooperation with International Organizations

For the capacity development, the Supreme Court of the Union is taking part in the
various Country Programmes with UN organizations and is also making agreements with
International Organizations. At present, the Supreme Court of the Union is doing cooperation

Thttp:/fwww. unionsupremecourt.gov.mm/
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with UNICEF in the Juvenile Justice sector under the Country Programme (2011-2015) and
is also working together with UNDP in the activities of Rule of Law and Access to Justice
under Country Programme (2013-2015). The JICA Project for Capacity Development of
Legal, Judicial and Relevant Sectors in Myanmar will be officially started soon and intends
to develop the capacity of law drafting and to improve the training system, methods and
environment for human resource development in Myanmar Judiciary. Moreover, The Office
of the Supreme Court of the Union is ongoing process on the cooperation with USAID for the
capacity building and court operation.'

7. Review and Drafting Laws

The Supreme Court of the Union is taking responsible to review 52 existing laws
which have been enacted since colonial period. From 2011 March to 2013 September, the
following laws have been amended, repealed and newly drafted:

€)) Law repealing the Custodian of Moveable Property Act (Law No0.9/2013)

) Law amending the Transfer of Property Act (No.10/2013)

3) Law repealing the Special Limitation and Interest Restriction Act (Law
No.13/2013)

4) The Contempt of Courts Law (Law No.17/201 3)
(5) Law amending the Limitation Act

6) The Arbitration Law

(7)  Law amending Penal Code

(8) Law amending Criminal Procedure Code

8. Self-assessment

In May 2013, the Supreme Court of the Union has formed a working team named
“Planning Team” to make the strategic plans for the achievement of its aims and action plans.
The Planning Team has made questionnaire and interview with different levels of judges/
judicial officers, court staff, lawyers and public and has studied the needs and priorities for

*“JICA Project and USAID-Promoting Rule of Law Project have already been lunched.
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Judges and Court Staff, Functions, Organization and Public. Based on the preliminary report
of the Planning Team, the current needs are:

(a) Recruitment of qualified judges and staff
(b) Upgrading the capacity of judges and staff
(c) Upgrading the training center

(d) Use of IT in court administration
(e) Upgrading library

(D Public awareness on judiciary
(2) Upgrading court infrastructure
(h) Building housing

In August 2013, initial ICT mapping for the Supreme Court of the Union has been
made by the support of UNDP Rule of Law and Access to Justice Programme. According to
the report of ICT Expert, the main obstacles to wider use of ICT are as follow:

(a) Lack of ICT awareness at all levels
(b) Insufficient level of ICT training
(c) Relatively low position of ICT-related organizational part

(d) Lack of sufficient number of qualified ICT professionals
(e) Insufficient quantity and quality of ICT equipment

(H Low-capacity and consequently low-usage telecommunication electronic data
exchange

(2) Insufficient funds for ICT

Accordingly, to meet with the current needs, the Supreme Court of the Union has

prioritized to develop and to implement the strategic plans for capacity building and IT
management in court administration. '

9the Planning Team of the Office of the Supreme Court of the Union has prepared the plan
with the assistance of UNDP Myanmar since 2013 and currently, Judiciary Strategic Plan
for 2015-2017 has been drafted with the support of USAID-PRLP.
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IV. Challenges

Although the Supreme Court has developed and strengthened the capacity of the

judiciary in some extent, the judiciary is still facing the challenges to the judicial independence

and integrity as follows:

14 Discussion on the court decision of the particular case in the Parliament
2. Executive influence on the court function

3 Scurrilous criticism on judiciary

4. Insufficient capacity, experience, expertise and ethic of legal professions

V. Conclusion

Judicial independence is one of the core values of the judiciary which may be
defined as “judicial integrity”. To be a judiciary with a reputation for integrity, independence
and competence worthy public and international confidence, the responsibility will lie on
both of the judiciary and the State. Therefore, judicial independence is a pre-requisite to the
rule of law, and a fundamental guarantee of a fair trial in Myanmar judicial system and we

have to develop the ways to meet our current needs and how to overcome these challenges.
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