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Proof of a diligent search is necessary before tendering the evidence of a witness who
cannot be found. A Sessions Judge, finding that the witnesses who had been summoned to give
evidence for the prosecution, did not appear on the date fixed, adjourned the case for eighteen
days and ordered fresh summonses to be issued. On the adjourned date, the withnesses were agin
absent. There upon the Sessions Judge made use of evidence, which those witnesses had given
before the committing Migistrate purporting to do so under this section. It was held that the

evidence could not be so used, the Sessions Judge ought to have directed warrants to issues to
enforce the attendance of prosecution witnesses and compelled their attendance in Court.
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"An appellate court has authority to permit an appeal to be withdrawn." W.R. (Suther
Land's Weekly Reporter, 1862-1876. Calcutta Weekly Reporter, 1852-1906).
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"This rule applies to appeals- This rule applies to appeal see S.107. Hance any appellate
Court may allow an appeal to be withdrawn, and the High Court may allow a second appeal to be
withdrawn." See 0.41,r 22(4) and notes thereto.
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"A petition of appeal presented for admission may be withdrawn before it is dismissed
under this section.” (§.421 Cr.P.C) C.L.R (Calcutta Law Reports, 1878-1883).
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The legislature have never contemplated any withdraw of an appeal once lodged whether

by the accused or by the crown and once the appeal has been lodged and admitted, it is not in the
power of any court is bound once the appeal is admitted to proceed under sec.421 or under secs

422 and 423, to decide the appeal on the merits.
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Ifunder section 202 of the Cr.P.C a magistrate directs a police officer to investigate into
the truth of falsehood of a complaint, the report of such officer as well as the statements of the
persons by him on which his report is based from part of the record of the case and the accused is

entitled to have inspection and copies of both.
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Once a charge has been framed, it is the duty of trail Court to proceed with the trial, even
in the absence of the complainant, and to convict or acquit the accused on the merits.
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Intellectual Property Rights and Prospects of Myanmar

In ancient Myanmar history,
property rights in Myanmar. Afier col

related laws in Myanmar can be found as follows.

there was no record for the protection of intellectual
_ onizing, British intreduced the protection of intellectual
property rights in Myanmar. Most of the laws protecting intellectual property rights such as the
Copyright Act, Penal Code, the Patents and Designs Act, Merchandise Marks Act, etc were
made by the British. The existing laws for the protection of intellectual property rights and others

g 27 §

Min Thant

TYPES OF RIGHTS

SUBSTAINTIVE LAW RELATED LAWS
| .Copyright Myanmar Copyright Act Civil Procedure Code (1909)
(1914) Specific ReliefAct (1877)
The Television and Video Law (1996)
p. Trademark Nil Penal Code (1860)

Civil Procedure Code (1909)
Merchandise Marks Act (1889)
Specific ReliefAct (1877)
Registration Act (1909)

Sea Customs Act (1878)

Land Customs Act (1924)

8 Patent

Patents and Designs Act (1945)
(It was repealed in 1993)
Patents and Designs (Emergency
Provision) Act (1946) (inactive)

Civil Procedure Code (1909)
Specific ReliefAct (1877)

d.Industrial Design

Patents and Designs Act (1945)
(It was repealed in 1993)
Patents and Designs (Emergency
Provision) Act(1946) (inactive)

Civil Procedure Code (1909)
Specific ReliefAct (1877)
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(a) How to enforce the Copyright in Myanmar

To enforce the copyright in Myanmar, British had enacted Myanmal.~ Copyright Act in
1914. This is the first law to protect the copyright in Myanmar. This act was derived fromthe 1911
Copyright Act of the United Kingdom. It came into force in Myanmar on 24* February, 1914.
This act is still in force in Myanmar. The present Copyright Act recognizes and protects only the
work first published in Myanmar or the work done by resident in Myanmar. Under this Act, there
is no registration facility for copyrightable work and if the work is first published in Myanmar or is
done by resident in Myanmar, the author will immediately get copyright and protection as to the
work he has created. According to this definition, if the work is first published in foreign countries,
such work will not be protected.

There are two ways to enforce the copyright for the author such as criminal action and civil
action. There are 3 penalty clauses in Myanmar Copyright Act. They are section 7,8 and 9.
According to the provision of section 7, if any person knowingly makes for sale or hire any infringing
copy of a work in which copyright subsists, or sells or lets for hire, or by way of trade exposes or
offers for sale or hire, any infringing copy of any such work, or distributes infringing copies of any
such work, either for the purpose of trade or to such an extent as to affect prejudicially the owner
of the copyright or by way of trade exhibits in public any infringing copy of any such work or
import for sale or hire into the Union of Myanmar any infringing copy of any such work, he shall be
punishable with fine which may extend to twenty kyat for every copy dealt with in contravention of
this section, but not exceeding five hundred kyat in respect of the same transaction.

According to the provision of section 8, if any person knowing makes, or has in his
possession, any plate for the purpose of making infringing copies of any work in which copyright
subsists, or knowingly and for his private profit causes any such work to be performed in public
without the consent of the owner of the copyright, he shall be punishable with fine which may
extend to five hundred kyats. According to the provision of section 9, if any person, after having
been previously convicted of an offence punishable under section 7 or section 8, is subsequently
convicted of an offence punishable under section 7 or section 8, is subsequently convicted of an
offence punishable under either of these sections, he shall be punishable with simple imprisonment
which may extend to one month, or with fine which may extend to one thousand kyats or with
both. By seeing such penalty clauses, we can find that it is very lenient punishment for copyright

infringement. Even if the court set imprisonment, one month simple imprisonment cannot deter the
infringers.

There is only one clause in Myanmar Copyright Act for the disposal of infringing goods.
Accqrdmg to the provision of section 10, the trial court may, whether the alleged offender is
convicted or not, order that all copies of the work or all plates in the possession of the alleged

offender, which appeartoitto be infringing copies, or plates for the purpose of making infringing
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copies, be destroyed or delivered up to the owner of the copyright, or otherwise dealt with as the

Court may think fit.

There is arelated law for taking criminal action on copyright infringement. It is Television
anc! Video Law (1996). Section -3 (e) of this law stipulates to control and prevent malpractices
which are caused through video business, In Section -9, the definition of video business was made.
It means “production of video, editing of video, copying of video tape, distribution of video tape,
hiring of video tape and exhibiting by video”. In Section -33, if the one commits distributing, hiring
or exhibiting a censor-certified video tape, for commercial purpose, without the consent of the
license-holder shall be punished with imprisonment not more than three years or a fine not exceeding
kyat 100,000 or both. In comparison with the Copyright Act (191 4), this law is playing important
role in deterring any unauthorized or illegal distributing, hiring and exhibiting of a licensed video
tape of Myanmar movies or music. By seeing these provisions, this law protects only for infringement
of copyright of the work in the television and video productions, but not other works such as

literary works etc. According to the present Copyright Act, there is no provision to protect the
copyright for software.

So far in Myanmar, there is no specialized court or intellectual property court for the
settlement of copyright disputes criminally or in civil, and so most of the criminal cases taken by the
authors for the copyright infringed are tried and decided by the Township Courts which is the
lowest level of courts in Myanmar. It means that the criminal courts discharge the duty to try the
criminal actions taken by author to enforce copyright. Naturally, the criminal courts have lots of
workload, and so they cannot try and decide the copyright disputes timely, and cannot deliver
effective and deterrent judgment because of the lenient-punishment- provisions in the existing Act.
By taking criminal action, the copyright owner cannot get full protection, damages to cover the
actual financial loss for his copyright. Therefore, the criminal cases are very rare in Myanmar court.

To get damages for the copyright infringed, the author can take civil action. The related
laws are Civil Procedure Code (1909) and Specific Relief Act (1877). These two Acts were also
made by the British since colonial rule. According to these two Acts, the plaintiff can take civil suit
for injunction as to copyright infringements, suit for damages for his losses and the profits which the
infringer could have or actually made. However, after expiration of three years from the date of
infringement, the author has no right to take civil action against the infringer for the copyright
infringed. Even though the authors have the rights to sue under these two Acts, most of Myanmar
courts normally grants the reasonable amount of the damages but not actual amount to cover the all
losses and the profits which the infringer could have or actually made.

Asto the disposal of infringing goods in civil suit, all infringing copies, the plates used for
making them or intended to use in the process of infringing copies, can be delivered to the copyright
owner (plaintiff). But if the defendant can prove that he or she is not aware or had no reasonable
grounds for believing that copy right subsisted in the work, the plaintiffis entitled only to injunction.
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Currently, there is no specific law and IP-related organization like the Copyright
Management organization to link between usersand ri ights owners. But there are some organizations
such as,

@) Myanmar Writers and Journalists Association,
(i) Myanmar Motion Picture Association,

(i)  MyanmarMusic Association,

(ivy  Myanmar Performing Arts Association,

) Myanmar Artists and Artisans Association.

These NGO associations are founded in order to settle copyright and related-rights disputes
between copyrights owner and infringers through negotiations or conciliation process amicably.
Frankly speaking, the present laws are not coping with current situations and also unable to make
effective protection for copyright owners. Besides, even through monetary reliefs are provided in
these Acts, the criminal or civil action has been ignored by copyright holders to enforce their rights
because of lack of ability to grant adequate damages. Now, the copyrights owner and infringers,
settle their copyright and related-rights disputes through these NGO organizations. Therefore, the
criminal or civil action taken by the authors for the copyright infringed are rarely seen in Myanmar.

(b) How to enforce the trademark right in Myanmar

There is no specific law for protection of the trademark in Myanmar. But in Penal Code.,
which was enacted by British, there are some provisions relating to the protection of trademark. It
was the first law made for the protection of trademark, property mark and other marks in Myanmar.
According to the provision of Specific Relief Act (1877) , trademark is recognized as a property

and so the owner of the trademark could ask for the necessary protection for the property right he
gained.

As there is no specific law for trademark, there was no registration regime at which the
trademark can be registered. But, under the Directive No. 13 of the Inspector-General of Registration
Office of Deeds and Assurances under the Registration Act, the owner of the trademark can make
declaration, by an oath or affirmation before a court, that he uses such trademark as a proprietor
and register such declaration at such Registration Office. The effect of the registration of such
- declaration amounts to the registration of such trademark. Legally speaking, the registration of

such declaration does not create to the legal ownership of such trademark but strong evidence to
show that he uses such trademark before other person.

As the trademark right is recognized and protected under these laws, the owners of the
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trademark can seek protection in two ways such as criminal action and civil action. Criminal action
can be taken under Myanmar Penal Code and Myanmar Merchandise Marks Act. Under these
laws, someone counterfeiting trademark can be imprisoned up to two years and/or fine, and someone
possessing instrument for the purpose of counterfeiting a trademark can be imprisoned up to three
years and/or fine, and someone selling or has in possession for sale any goods with counterfeit
trademark can be imprisoned up to two years and/or fine and someone possessing instrument for
the purpose of counterfeiting a trademark can be imprisoned up to one year and/or fine.

By seeing such penalty clauses, punishments for trademark infringement in Myanmar are a
little bit stricter than one for copyright infringement, but it cannot deter the trademark infringement
effectively. In Myanmar, there is no specialized court or Intellectual Property Court for the settlement
of trademark disputes criminally or in civil, and so most of the criminal cases taken by the owners
for the trademark infringed under this law are tried and decided by the Township Courts which is
the lowest level of court in Myanmar.

As the township courts have lots of workload, they cannot make speedy trial. Moreover,
by taking criminal action, the trademark owner cannot get effective protection and damages to
cover his actual financial loss for his trademark right. Therefore, the criminal cases taken against
trademark infringers are also rare in Myanmar.

To get damages for the trademark right infringed, the owner can take civil action. The
related laws are Civil Procedure Code (1909) and Specific Relief Act (1877). According to these
two Acts, the plaintiff can take civil suit for injunction as to trademark infringements, suit for damages
for his losses and the profits which the infringer could have or actually made. Even though the
owners have the rights to sue under these two Acts, most of Myanmar courts normally grants the
reasonable amount of the damages but not actual amount to cover the all losses and the profits
which the infringer could have or actually made. Therefore, civil case-laws for trademark
infringements are also rare in Myanmar.

Under Myanmar Sea Customs Act and Land Customs Act, the trademark owner can
block to the export or import of goods having used false or counterfeit trademark. As to the
disposal of infringing goods, the trial court may order all infringing goods or instruments using to
make counterfeit trademark to be destroyed or delivered up to the owner of the trademark or
otherwise dealt with as the Court may think fit.

(c) How to enforce the Patent and Design rights in Myanmar

Atpresent, there is noactive Patent and Design Laws in Myanmar. British made Mymm
patent and industrial design law because Myanmar was a former colony country of Bn@sh Et.nplre.
Though this Act was enacted by British, this Act never became an enforceable law since it was
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enacted. Therefore, this Act was repealed in 1993. Though the Burma Patent .and Designs
(Emergency Provisions) Act, 1946, was enacted, the president never declared this emergency
provisions Act to come into force, and so it is still inactive so far.

As there is no patent and design law, no patent regime where patent and design can be
registered is formed, and the owner of patentor design cannot register his right in Myanmar and
cannot seek protection his patent or design right. Since more than 60 years ago, Myanmar has
been living without any patent or design law and so that people of Myanmar are not ready to
accept this IP regime. So everybody feel afraid that suddenly implementing this regime may probably
cause disadvantages to people of Myanmar to compete with foreign competitors.

As there is no patent and design law, no patent court where the disputes of patent and
design can be solved is formed. Therefore, there are no case-laws as to the disputes of patent and
design. But Myanmar has been drafting new IP laws to be in line with TRIPs agreements and so in
the near future, the new strengthened patent and design law will come out. Along with the new IP
laws, there will be IPregime where IPrights can be registered to get legal protections in Myanmar.

(d) Conclusion

Geographically, Myanmar lies between two most populous countries in the world
India and China. Moreover, Myanmar also lies along the Bay of Bengal and the Countries are
situated. Moreover, as the Asia region including newly industrialized countries such as China, India
and ASEAN countries, which have more than half of the populations of the world, are becoming

the hub of the world economy, Myanmar coastal region becomes the strategic location for transit-
ports for international trade.

Now, China becomes the second largest economy in the world after United States, and
also India becomes one of the demographically and economically powerful countries which has
the highest GDP rate in the world. Because of newly industrialized ASEAN countries which have
over 500 million populations, China which has over 1.5 billion and India which has over 1.2 billion,
Asia region is the huge market and now becomes the driver or the hub of the world economy.

Moreover, not only China’s strategic plan to set up and use the shorter economic corridor
through Myanmar to Bay of Bengal and Indian Ocean to do exporting industrial goods from and
importing raw materials and energy resources to inland states of China, but also Projects of
Interconnected Highway roads and Railways to connect Bay of Bengal and Indian Ocean from
ASEAN countries such as Laos, Thailand, Cambodia and Vietnam, etc. Myanmar seaports,

which are situated alongside of the Bay of Bengal, are now becoming more quicker and shorter
export and import transit-route than one from Beij ing, Hong Kong,

Africaand Europe. According to the present condition of geopolitics and
which is situated among China, India and Bay of Bengal, is now becom

Singapore or Malaysia to
world economy, Myanmar,
ing a strategically important
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location in an emerging hub of the world economic driver or the booming Asia. Myanmarisa good
place to invest forall investors.

To develop the country which is now one of the poorest countries in the world, Myanmar
needs a lot of capitals and know-how in the form of “Foreign Direct Investment” for the
industrialization. Therefore Myanmar government needs to do necessary reforms to attract FDI
and Know-how. Therefore, to attract such foreign investments, Myanmar needs to make IP laws
to be able to give effective legal protections for intellectual property rights as to know-how.

Moreover, in order to implement IP laws enforcement effectively, Myanmar needs to
establish effective IP regime regarding the IPRs enforcements, which can create a linkage between
enforcement authorities such as Myanmar Police Force, Custom officials, IP offices, Intelligent
Units and Administrative Body to disseminate knowledge, information and experience and also to
overcome the obstacles with the spirit of unity.

As there is no specialized IP court, Myanmar criminal and civil courts try and decide the [P
rights disputes. As the criminal and civil courts are always busy with lots of other kinds of cases,
they cannot make speedy trial for the IP disputes. Therefore, Myanmar needs separate IP court
which can emphasize to settle IP disputes speedily. Moreover, while Myanmar needs effective IP
court, she needs also judges who are well-trained in IP laws and Procedure. Now Myanmar
Parliament is discussing [P laws such as Design Law, Trademark Law, Copyright Law and Patent
Law which have been drafted by Ministry of Science and Technology (MOST), a focal Ministry,
in coordination and cooperation with other stakeholders such as Union Supreme Court, Union
Attorney-General Office, Police, Custom authorities etc. Moreover, Ministry of Science and
Technology (MOST) have been making efforts to set up IPRO (Intellectual Property Registration
Office) with the technical assistance from other countries.

According to the history of industrialization processes in the World, Europe including
England started industrial revolution around 1700 AD, and they became developed around 1910.
It meant that they took about 200 years to be developed. With the help of technology from the
England, America and Japan had started industrialization process around 1820-30 AD, and became
developed around 1920-30. It meant that American and Japan took only nearly 100 years to be
developed with the help of technology. Asian Tigers countries such as South Korea, Hong Kong,
Taiwan had started industrialization process after WWII around 1945 and became industrialised
countries around 1995 or 2000. It meant that Asian Tigers took only about 50 years to develop
with the help of technology. China and Vietnam had started industrialization process around 1980
and became industrialised countries around 2005, and China became the 2™ largest World Economy
after U.S in 2014. It meant that China and Vietnam took only about 25 years to develop with the
help of technology. By seeing such history, a country can leap and bounfi f9r the'development with
the help of technology. If we, Myanmar, try our best in unity to industrialize with the help of FDI

and Technology, Myanmar will definitely be able to leap and bound to be one of Fhe developed
countries with the help of the technology within shortest timeframe in the world history. I firmly
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believe that Myanmar will definitely become a developed country within about 10to .1 5 yearsifwe
do not lose sight of our mission. Now we see the dawning for the development which can lift up

our poor economy to a higher level.

Min Thant
Staff Officer
Law and Procedure Department
Supreme Court of the Union
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