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prevented by any sufficient cause from continuing the sult, the Court shall set aside

the abatement or dismissal upon such terms as to costs or otherwise as it thinks
ﬁt.”
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( © ) Myanmar Carriage of Goods by Sea Act 1925

(s0) Myanmar Lighthouse Act 1937
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() Convention on the International Maritime Organization, 1948 (IMO CONVENTION),

(=) International Convention for the safety of Life at Sea, 1974 (SOLAS);

(o) International Convention for the Prevention of Pollution from Ships, 1973, as modified
by the Protocol of 1978 (MARPOL 73/78) and amendments;

(o) International Convention on Standards of Training ,Certification and Watch keeping
for Seafarers, 1978, as amended (STCW);

(¢ ) International Convention on Load Lines, 1966, (LL66);

(o) International Convention on Tonnage Measurement of Ships, 1969 (TONNAGE 69);

(s0) Convention on the International Regulations for Preventing Collisions at Sea, 1972 as
amended, (COLREG 1972):

(@) Protocol of 1992 to amend the International Convention on Civil Liability for Oil
Pollution Damage, 1969 (CLCPROT 1992).

(ql ) Convention for the suppression of Unlawful Acts Against the safety of Maritime
Navigation, 1988 (SUA 88);

(p0) Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms
located on the Continental Shelf (SUAPROT 88);
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( g ) International Convention on Qil Pollution Preparedness, Response and Co-Operation.
1990, as amended (OPRC 1990);

() United Nations Convention on the Law of the Seas (UNCLOS), 1973 (1982)

(g) Maritime Labour Convention, 2006 (ILO Convention) |
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»aBolpvesel gl q e ofcoudeqelnd: Bmymatigpigucdnndy) Jodgoaeps
opSop:c08spS:qp:al Chief Court of Lower Myanmar o (0g00 946 Guewdol§co
o §b) eggol Notifications No. 9 (General) (¢¢ “Rules under the Colonial Courts of
Admiralty Act 1890" 03 cpo3(0§30120p5n mad0lopdodiapdepdiqpial coldfspigade)
0oepi0g056005m (9.9.0p50) qodgul mecgaogm8seln3d(creomyo’ o7 [s¢ “Rules
under the Colonial Courts of Admiralty At 1890” o3 cob&opoS{o§deforn: eog,qulaopdn
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Myanmar (Adaptation of Laws) Order 1948 o3c003[0§3: ssco0SegEasiudaopdaacie:
The Colonial Courts of Admiralty Act 1890 o3 g05088:30l00p51 s2a30lp0ean0ps
ooScouSeqe[mad:mgmadiqpiad  8qfad:(gos[gEigfoodonnlg odgopSicano
00caB8B w&:posand gS8&:deanSeops: Bomadinps pusalogriigrdmandeogs:
ofeootcfon: cogaqoloopdSn 23[ede) :Rclpveame wodp§dcaro “Rules under
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coxpe[pt: od:08quloopS
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BeB8eacsond [§uaglegonpSecontscaroepiiiqpisdfioopd Courtof the Recorder
of Rangoon, Court of the Judicial Commissioner of Lower Myanmar (and Special Court

of the Judicial Commissioner of Upper Myanmar),q.c Chief Court of Lower Myanmar
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(m) BRITISH INDIA STEAM NAVIGATION CO LTD. vs THE TITANIA AND
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(») EDWARD PEMBROKE and Others vs S. S. GLUCKSBURG [2B.L.R. 64]

(o) ANTONIO SCHEEPSMA vs BRITISH INDIA STEAM NAVIGATION CO,
LTD.[2B.L.R.74] '

() THE “MARY” TUG CO., LTD, vs BRITISH INDIA STEAM NAVIGATION
CO., LTD. [3B.LR. 74 PC]

(¢ ) TANTAIK HUP vs IRRAWADDY FLOTILLA CO,LTD. [7B.L.R. 236]

(o) P.L.S.LUTCHMAN CHETTY AND TWO vs IRRAWADDY FLOTILLA CO.,,
LTD.[3B.L.T 38]

(s0) JOHN DEANE DEANE vs CARGO BOAT NO. 20 [4 B.LR 93]

(e) KOE GWAN & CO. vs MAUNG SHWE I [7B.L.R.61]

(ql ) OWNERS OF THE STEAMSHIP “HEIWA MARU' VS BIRD & CO.[1Ran 78]
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(m) BILASROY AND ANOTHER VS THE SCINDA STEAM NAVIGATION CO.,
LTD.[1940R.L.R.552]

(s) CHINA-SIAM LINE BY THEIR AGENTS CHIP HWAT VS NAY Y1 YISTORES
[1954 B.LR. (HC)270]

(o) RUGLAL THANDURAM vs THE FINANCIAL COMMISSIONER
(COMMERCE), BURMA [1958 B.L-R, (S.C) 154]
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ol- J [1963 B.L.R (CC) 475)

(¢) emoiooeqiadimgad §¢ %%G‘Smd‘itﬁ&qo:caarué3@3;9(8)3)0:99:(380)03 -
ol- J [1965BLR (CC) 717]

(e ) THE STATE AGRICULTURAL MARKETING BOARD vs AUNG TRADING
[1966 B.LR. (CC) 262] ;

(s0) SHANGRI-LA YANGON CO, LTD. vs MASTER OF MV, AKADEMIK E.
PATON [0p@9 vovo 29)0] ‘

(@) SHANGRI-LA YANGON CO, LTD. vs MASTER OF MV AKADEMIKE
E.PATON eee vono J@G]
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HANOI DECLARATION

CHIEF JUSTICES MEETING

WE, the Chief Justices of Brunei Darussalam, the Republic of Indonesia,Malaysia, the
Republic of the Union of Myanmar, the Republic of the Philippines, the Kingdom of Thailand,
and the Socialist Republic of Viet Nam; the Representative of the Chief Justice of the Kingdom
of Cambodia, the Representative of the Chief Justice of the Lao People’s Democratic Republic,
and the Representative of the Chief Justice of the Republic of Singapore, at the 8" Council of
ASEAN Chief Justices (“CACJ”) Meeting conducted virtually;

DO HEREBY DECLARE:

l.

THE ACKNOWLEDGEMENT and the appreciation of the CACJ to VietNam for its
efforts to host the 8" CACJ Meeting that was intended to take place in Hanoi, Viet Nam,
but was conducted virtually based on the consensus of the CACJ as a result of the profound
effect of the COVID-19 pandemic; and THE ACKNOWLEDGEMENT of the successful
organisation of the first CACJ Meeting conducted virtually as a result of Viet Nam’s
meticulous efforts.

THE ACKNOWLEDGEMENT and appreciation to Singapore for coordinating the efforts
ofthe ASEAN Judiciaries towards the successful completion of all system enhancements
on the ASEAN Judiciaries Portal (“AJP”).

3. THEAGREEMENT for all ASEAN Judiciaries to work towards the regular provision

and updating of content on the AJP, including pages relating to their judicial, legal and
business environments, the Training Marketplace, and the Case Repository.

+. THEAGREEMENT for each ASEAN Judiciary to consider sharing their respective crisis

management experiences in response to COVID-19 on the AJP, by way of quick and
concise updates.

- THE AGREEMENT to authorise the Singapore Academy of Law to continue its

appointment as an agent of the CACJ and operator of the AJP, in the selection of,
contracting with, and management of the vendor for the continued maintenance of the
Public Section and Members- Only Section of the AJP.

THE AGREEMENT for the CACJ Secretariat to source funding for the AJP from donors
for the continued maintenance of the AJP when the current funding is exhausted in April
2021, and to consider funding of the AJP by contributions from all ASEAN Judiciaries if
no funding is obtained from a donor, and further, THE AG REEMENT for the Working
Group on the AJPto prepare a detailed self-funding proposal for the CACJ’s consideration.

. THE AGREEMENT for Malaysia and the CACJ Secretariat in collaboration with the

Permanent Bureau of the Hague Conference on Private International Law to conduct the
Masterclass for ASEAN Judges and judicial officers on The Hague Convention on the
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Taking of Evidence Abroad in Civil or Commercial Matters, and The Hague Convention
on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters
(“HCCH Masterclass™) which was scheduled in June 2020 to be postponed to a future
date due to the COVID-19 pandemic.
8. THE AGREEMENT for the Working Group on Facilitating Service of Civil Processes
within ASEAN to study the current legal framework within each ASEAN jurisdiction
governing the procedure in taking of evidence for foreign proceedings and on the basis of
such study, to develop a Model Rule and thereafter submit a report of their findings and
recommendations of the said Model Rule at the next CACJ Meeting for consideration by
each ASEAN Judiciary.
9. THEAGREEMENT for the Working Group on Case Management and Court Technology
to submit for the CACJ’s consideration at the next meeting a comprehensive Al Governance
Framework on The Use of Artificial Intelligence that is consistent with the rule of law and
which governs the development, deployment and use of Artificial Intelligence in the
administration of justice, judicial decision-making, court processes, and case management
processes in the ASEAN region.
10. THE ACKNOWLEDGEMENT of the proposal by the Singapore Management University
and the Singapore Judicial College, in collaboration with Singapore, to provide training to
ASEAN judges on “Understanding the Legal Implications of Artificial Intelligence and
Other Emerging Technologies” in the form of a virtual course from 26 to 27 November
2020 and THE AGREEMENT for each ASEAN Judiciary to consider sending participants
to this course.
11. THE AGREEMENT for the Working Group on Judicial Education and Training to identify
new ways of conducting training and education programmes, to identify internal and external
sources of funding by organising dialogue meetings among potential partners in supporting
the implementation of the Work Plan 2020-2025, and to continue overseeing the
implementation of the Strategic Plan 2018-2025 and the Work Plan 2020-2025 in all
ASEAN Judiciaries.
12. THE ACKNOWLEDGEMENT that the Working Group on Cross-border Disputes
involving Children has: o
(i)  beguntoexplore the possibility of developing a common set of values, aspirations
and principles for ASEAN Judiciaries in cases of cross-border child disputes
within ASEAN; and . L.

() agreed to explore holding the 3rd ASEAN Family Judges Forum in conjunction
with the 2022 HCCH Judicial Roundtable on the 1980 Hague Convention on the
Civil Aspects of International Child Abduction and the 1996 Hague Convention
Parental Responsibility and Protection of Children.

13. THE ACKNOWLEDGEMENT of the outcome of the survey conducted by the W(?rking
Group on ASEAN+ Meetings on the needs of the ASEAN Judicizfries in relation to
judicial education, judicial training, judicial cooperation, and ix}tegtatlon of legal system
vis-a-vis the People’s Republic of China, Japan and the Republic of Korea, as well as the
extent of and their specific concerns over such engagement.
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14.

19.

20.
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THE AGREEMENT for the Working Group on ASEAN+ Meetings to cont_inue engaging
the Judiciaries of the People’s Republic of China, Japan, and the Republic of Korea on
behalf of the CACJ, to scope the parameters of the CACJ’s engagement, and for the
inaugural ASEAN+ Meeting with representatives of the Judiciaries 91‘" the_Peop[c’s Republic
of China, Japan, and the Republic of Korea to be held on the side-lines of the CACJ
Meeting in 2022 .

THE ACKNOWLEDGEMENT of the approach by the United Nations Development

Programme (“UNDP”) with the intention to cooperate with the CACJ and THE
AGREEMENT for the Working Group on ASEAN+ Meetings to explore the possibility
and suitability of having this cooperation.

THE ACKNOWLEDGEMENT of the serious impact of the COVID-19 pandemic on

the economy and society of most ASEAN Member States, which put the judiciary of
each country under pressure to resolve a large number of cases, while still being required
to ensure the conduct of prompt, convenient, and safe trial to minimize the risk of spreading
the COVID-19 virus.

. THE ACKNOWLEDGEMENT of the recommendations of Viet Nam and some other

ASEAN Judiciaries on solutions to cope with the effects of the COVID-19 pandemic
with the following objectives: (a) to resolve cases quickly; (b) to protect the rights and
legitimate interests of the people; and (c) to severely punish and deter violations related to
disease prevention, while ensuring safety and minimizing the risk of the spread of the
COVID-19 virus during court proceedings.

. THE ACKNOWLEDGEMENT and appreciation of Singapore and the International

Consortium for Court Excellence (“ICCE”) for the successful completion of the colloquium
on the latest edition of the International Framework for Court Excellence (“IFCE”) that
took place on 28" October, 2020 for representatives of all ASEAN Judiciaries.

THE AGREEMENT to authorise Singapore to work with the ICCE to conduct “train-
the-trainer” programmes for interested ASEAN Judiciaries, to equip ASEAN Judiciaries
with the capacity to adopt the latest edition of the IFCE in their respective jurisdictions.

THE AGREEMENT to authorise Singapore to facilitate the formation of a network of
ASEAN-IFCE resource persons and the creation of a resource portal within the members-

only section of the AJPto contribute to the building of expertise on court excellence within
ASEAN.

. THE AGREEMENT for Viet Nam to submit its proposal to establish a CACJI-ASEAN

forum to the Study Group on the Future Work of the CACJ, and THE AGREEMENT
for the Study Group to submit a report and its recommendations at the next CACJ Meeting.

. THEACKNOWLEDGEMENT and the appreciation of the CAC]J to the Chief Justice

of Indonesia for the offer to host the next CACJ Meeting.

. THEACKNOWLEDGEMENT and the appreciation of the CACJ to the Chief Justice

of Malaysia for the offer to host the 10" CACJ Meeting.

- THEACKNOWLEDGEMENT and the appreciation of the CACJ to the Chief Justice

of Myanmar for the offer to host the 11" CACJ Meeting.
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Signed this 5" day of November 2020
at Bandar Seribegawan, Brunei Darussalam

X X X
The Hon. Steven Chong Wan Oon
Chief Justice of the Supreme Court of Brunei Darussalam

Signed this 5* day of November 2020
at Phnom Penh, Cambodia

X X X
H.E. You Ottara
Vice-President of the Supreme Court,
Representative of the President of the Supreme Court of the Kingdom of
Cambodia

Signed this 5 day of November 2020
at Jakarta, Indonesia

X X X ‘
The Hon. Muhammad Syarifuddin
Chief Justice of the Supreme Court of the Republic of Indonesia

Signed this 5th day of November 2020
at Vientiane, Lao PDR

XXX
H.E, Bounkhouang Thavisack
Vice-President of the People’s Supreme Court,
Representative of the President of the People’s Supreme Court of the Lao
People’s Democratic Republic
Signed this 5th day of November 2020
at Putrajaya, Malaysia

XXX
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The Hon. Tun Tengku Maimun binti Tuan Mat
Chief Justice of the Federal Court of Malaysia

Signed this 5* day of November 2020
at Nay Pyi Taw, Myanmar

X X X
The Hon. Htun Htun Oo
Chief Justice of the Supreme Court of the Union of Myanmar

Signed this 5" day of November 2020
at Manila, Philippines

XXX
The Hon. Diosdado Madarang Peralta
Chief Justice of the Supreme Court of the Republic of the Philippines
Signed this 5th day of November 2020
at Singapore

X X X
HL.E. Lee Seiu Kin
Judge of the Supreme Court,
Representative of the Chief Justice of the Supreme Court of the Republic of
Singapore
Signed this 5th day of November 2020
at Bangkok, Thailand

X X X
The Hon. Metinee Chalodhorn
President of the Supreme Court of the Kingdom of Thailand

Signed this 5" day of November 2020
at Hanoi, Viet Nam

X X X
The Hon, Nguyen Hoa Binh
Chief Justice of the Supreme People’s Court of the Socialist Republic of
VietNam
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“Legal Protection of Trademark Rights”

The protection of trademarks is the law’s recognition of the psychological function of symbols.
Atrademark isa merchandising short cut which induces a purchase to select what he wants, or
what he has been led to believe he wants, The owner of a mark exploits this human propensity by
making every effort to impregnate the trademark sphere of the market with the drawing power of
a congenial symbol. Whatever the means employed, the aim is the same to convey through the
mark, in the minds of potential customers, the desirability of the commodity upon which it appears.
Once this is attained, the trademark owner has something of value.!

Trademarks are an important tool to assist consumers and businesses. In the market place, a
business marks its wares or services as an indication of provenance. This allows consumers to
know, when they are considering a purchase, who stands behind those goods or services. In this
way, trademarks provide a shortcut to get consumers to where they want to go. Where the
trademarks of different businesses are similar, a consumer may be unable to discem which company

stands behind the wares or services. Confusion between trademarks impairs the objective of
providing consumers with a reliable indication of the expected source of wares or services.?

Today, trademarks are in common usage and have become valuable assets for both consumers
to identify goods or services and for companies in marketing their products and services. The
growing importance of trademarks in commercial activities is due to the increased competition
among companies undertaking trade in more than one country. Trademarks have been used to
simplify the identification by consumers of goods or services, as well as their quality and value.
Therefore, a trademark may be considered as a tool of communication used by producers to
attract consumers.

A trademark is a badge, in the widest sense, used on or in relation to goods so as to indicate
source. That is to say it is meant to indicate that goods are goods of the proprietor. In some cases
this will mean that they are the goods of a particular manufacturer, as would be the case with
RENAULT for cars, CADBURY for chocolates and AGFA for photographic equipment.
Sometimes it will mean that they are goods selected by or distributed through a particular
intermediary as would be the case with MARKS & SPENCER for own-brand food, flowers etc.,
LITTLEWOODS for mail order clothes etc. and AMAZON for books bought over the internet.

A trademark is a sign capable of distinguishing goods or services produced or provided by
one enterprise from those of other enterprise. The concept of “goods” refers to products on yvhich
the trademark can be physically affixed, directly or by means of labels or packaging, while the
notion of “services” refers to activities of an intangible nature.

A trademark is often referred to as a ‘brand’. By enabling companies to differentiate themselves

'MISHAWAKA RUBBER & WOOLEN MANUFACTURING COv.S.S. KRESGE CO(1942) USSC98; 316
US203(1942)

"MASTERPIECE INC. v.ALAVIDA LIFESTYLES INC., 2011 SCC 27,(2011)2 S.C.R.387)
’GLAXO GROUPLTD v. DOWELHURST LTD (2000) EWHC Ch 134:
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and their products from those of their competitors, ‘trademarks’, or simply ‘marks’, playa pivotal
role in the marketing strategies of companies, contributing to the definition of the image and reputation
of a business and its products in the eyes of consumers.

Trademark means a mark that distinguishes the goods of one enterprise ﬁ'c_)m those of’ anotl?er
in the course of trade .* Well-known mark means a mark that is well-known, in accordance with
the stipulated standard, in the Republic of the Union of Myanmar.®

Owner of a registered mark means a person or a legal entity recognized and registered in the
Department’s registration records as the owner of the mark.¢ Right holder means a person or a
legal entity who is the owner of a registered trademark, the owner of a well-known mark, the
owner of a geographical indication, the owner of a trade name or is a transferee of the rights
relating to a registered mark or is a licensee of the rights relating to a registered mark.”

The essential function of the trademark is to guarantee the identity of the origin of the marked
product to the consumer or end user by enabling him, without any possibility of confusion, to
distinguish the product or service from others which have another origin. For the trademark to be
able to fulfil its essential role in the system of undistorted competition, it must offer a guarantee that
all the goods or services bearing it have originated under the control of a single undertaking which
is responsible for their qualities.?

The registration of a trademark confers very valuable rights upon the registered proprietor of
that mark. Civil remedies for the infringement of IP rights are prescribed in the TRIPS Agreement.
It states the minimum requirements, which, in general terms, are contained in one form or another
in most legal systems interim measures, injunctions, damages and destruction of infringing goods.?

The international obligation to provide for criminal sanctions for the infringement of IP rights
derives from the TRIPS Agreement. More particularly, Article 61 requires of Member States to
provide for criminal procedures and penalties to be applied least in cases of willful trademark
counterfeiting and copyright piracy, committed on a commercial scale.!®

The right holder shall have the exclusive rights: (1) to prevent any misleading act ofany other
person who uses, without the consent of the owner of the mark, in the course of trade, asign that
is identical or similar to the mark in relation to goods or services that are identical or similarto those
for which such mark is registered. (2) to file a civil suit or criminal case or both againsta person
who infringes upon the registered mark.(3) to prevent any use of a registered well-known mark
and any sign that is identical or similar to the mark in relation to different goods or services in the
course of trade without the consent of the owner of the mark if (aa) it appears to indicate arelation
between the owner of the well-known mark and goods or services for which the mark is used;

*Trademark Law (sec 2(k))
Trademark Law (sect 2(P))
“Trademark Law (sec (R))

"Trademark Law (sec 2(S))

“(Eg/;];??jéABUSHIKI KAISHA vMETRO-GOLDWYN MAYER INC, C-39/97, ECR

’A Casebook on the Enforcement of [P Rights, Page-122
A Casebook on the Enforcement of [P Rights, Page-140
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(bb) it may damage the interest of the owner of such mark rights."

A Right Holder may apply to the intellectual Property Rights Court for provisional measures
orders to prevent damage to said rights in accordance with the civil proceedings provided for
under Sections 79 and 80."* Myanmar practises the first-to-file doctrine in disputes relating to the
ownership of rights or relating to conflicting rights, meaning that the one who has filed the earliest
application in good faith is the legitimate owner of the right.

Counterfeiting, piracy and bootlegging are not exact terms but all involve deliberate, and
generally fraudulent, infringement of various intellectual property rights - notably trademarks,
copyright, design rights and performing rights.

Foraregistered mark and well-known mark, both of these are presumed to be true. So, in a
dispute concerning a registered mark, it is much easier to succeed in an action for trademark
infringement, which is brought by the trademark owner against others that use an identical or
confusingly similar mark for the same or closed related goods and services. That is, in litigation,
registered marks are more potent weapons than unregistered marks.

Damages may consist of the recovery of profits and or payment of pre-established damages,
even where the infringer did not knowingly, or with reasonable ground to know, engage in in fringing
activity. Damages have been said to constitute the difference between (the plaintiff’s) pecuniary
condition after the infringement, and what his condition could have been if the infringement had not
occurred, "The question to be asked in determining damages is how much had the patent holder
and licensee suffered by the infringement. And that question (is) primarily: had the infringer not
infringed, what would the patent holder/licensee have made?™

Trademark law is equitable and utilizes the traditional equitable defenses with the added element
of a presumption favoring the registrant for trademarks that are registered under trademark. In
addition to the equitable doctrines of laches. estoppel and unclean hands, an alleged infringer
may assert the defenses of fair use and collateral use. Fair use allows commentary or criticism that
incidentally involves the use of a trademark so long as such use is for a purpose other than that
normally made of a trademark. When a party uses a trademarked item as a component ofamore
complex product, collateral use allows the party to identify that component by its trademarked
name.

“Use” of a trademark by an alleged infringer must be established as a threshold matter. Any
number of activities may be “in commerce” or may create a “likelihood of confusion.” However,
without the use of a trademark, such activities do not violate the Trademark Law. The’use
requirement serves a limiting function by preventing trademark holders from asserting a geperfl] ized
right to control language.Some conduct through which a seller or producer seeks to n.:ap!ta] ize on
a competitor’s name recognition does notamount to “use” for purposes of'atrademark infringement
claim.

Registration of a trademark gives the registrant the exclusive right to the use throughout Canada

"Trademark Law (sec 38(A))

2Trademark Law (sec 77(A))

BRv. JOHNSTONE (2003) UKHL 28:

14(ARO MFG. CO., INC.v. CONVERTIBLE TOP CO 377 U.S. 476:)
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of the trademark and a right of action to remedy any infringement of that right. In addition, m orfler
to exercise those rights, the existence of the mark itself does not havc? tobe establlsht?d Registration
is evidence enough. Nonetheless, marks remain marks, whether registered or unregistered, because
their legal characteristics are the same .'* '

A registered trademark owner has the exclusive right to use the reglstered tra}demark in relatiqn
to the goods or services for which the trademark is registered. Inﬁ'n}gement arises whe're th‘ere is
unauthorized used by a third party of an identical trademark in relation to goods or services in the
course of commercial transaction.

To prevail on a claim of trademark infringement, a plaintiff mus.t e§tablish tl‘gat ithasa valf'd
mark entitled to protection; and that the defendant used the same or a similar mark in commerce in
connection with the sale or advertising of goods or services without the plaintiff’s consent. The
plaintiff must also show that the defendant’s use of the mark is likely to cause gonﬁlsion astothe
affiliation, connection or association of defendant with plaintiff, or as to the origin, sponsorship, or
approval of defendant’s goods, services or commercial activities by plaintiff .

Whilst the Court should recognize and give effect to the rights of registered trademark holders
wherever appropriate, it should also bear in mind the fact that such rights should not be permitted
to either blatantly or subtly develop into disguised monopolies which stifle or stymie the general
public interest and welfare. ¢

The exclusive right conferred by a trademark was intended to enable the trademark proprietor
to protect his specific interests as proprietor, that is, to ensure that the trademark can fulfill its
functions and that, therefore, the exercise of that right must be reserved to case in which a third
party’s use of the sign affects or is liable to affect the functions of the trademark, in particular its
essential function of guaranteeing to consumers the origin of the goods."”

Trademark Law protects a trademark owner’s exclusive right to use a trademark when use of
the mark by another would be likely to cause consumer confusion as to the source or origin of
goods.

Trademark rights are territorial in nature. In the relevant territory, a trademark owner has the
exclusive right to use the trademark on or in relation to products and to authorize others touse it in
like manner on mutually agreed terms and conditions that generally include a recurring payment.
The owner may enforce the exclusive rights in a mark by taking recourse to a country’s judicial
system. The Court may, at the request of the owner, prevent any person from attempting to copy

or copying a mark thereby free riding on its reputation or goodwill by selling competing, related or
counterfeiting products.

Kyaw Kyaw (Judicial Officer)

'*(KIRKBI AG v. RITVIK HOLDINGS INC 2005 SCC 65:)

“;IZ?TION FITTINGS (M) SDN BHD v. OYSTERTEC PLC (2006) 1 SLR 712; (2005) SGHC

"ANHEUSER-BUSCH . BUDEJOVICKY BUDVAR, C-245/02, the CJEU:
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A Glance through the new Insolvency Regime

On 25th March 2020, the President of the Republic of the Union of Myanmar issued the
Notification No.50/2020 in order to enforce the Insolvency Law 2020, which was enacted on 14
February 2020. This new Law repealed the old Insolvency laws, to be specific, Myanmar Insolvency
Act 1920 and the Rangoon Insolvency Act 1901. This new and modemn insolvency law covers
corporate rescue and rehabilitation as well as corporate and personal Insolvency and also Cross
border insolvency. But currently cross border insolvency regime has not come into force yet and
another Presidential Notification will be needed to enforce this regime. Accordingly, as being
authorized by Section 416(A) of the law, the Supreme Court of the Union has already issued
Insolvency Rules in order to implement the law smoothly and effectively.

To be specific, there are totally 11 parts and 425 sections in the law. In the light of provisions
of this new law, even though Courts play certain crucial supervisory role in this new insolvency
regime, most of the functions, implementation and supervision of the regime will mainly be
administered by so called insolvency practitioners. Thus formation of insolvency practitioners
regulatory council, Insolvency Practitioners Association and Disciplinary Committee are provided
in Part 3 of the law. As role of Insolvency Practitioners is so important and are of Key Players in
this new Insolvency Regime, law provides specific provisions for the Registration, Qualification
and Restrictions for Insolvency Practitioners and Insolvency Practitioners can even be inflicted
penalty if appeared that Insolvency Practitioner’s Activity violates the provisions of the Law or the
Rules.

AsRescue and Rehabilitation of Businesses is one of the vital objectives of the new insolvency
law, Part 5 and Part 6 of the law provide particular processes, implementation and functions for
the Rescue and Rehabilitation Regime and to be specific, Part 5 is for Corporate Rescue and
Rehabilitation and Part 6 is for that of Micro, Small and Medium Enterprises (MSME).

According to the Provision of Part 7, if rehabilitation plan cannot be achieved to meet the

aims of plan or if the plan is terminated, company or enterprise has to undergo liquidation or
winding up procedures. In Part 7, insolvency practitioner or so called liquidator is obliged to
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distribute the assets of company to creditor equally and fairly except the secured property of
secured creditors.

Part 8 provides provisions for Personal Insolvency and Bankruptcy Proceeding. According
to the provisions of this part, if a debtor is unable to pay his or her debt and other requisite
conditions are met, Court has power to grant Bankruptcy Order against the debtor and term of
Bankruptcy is for 3 years. Part 9 covers provisions for the office holders and adjush:ne.nts to prior
Transactions. In the light of provisions of this part, Courts have absolute power and jurisdiction to
order for the restoration of a prior business transaction to the original position if appeared that this
transaction is undervalued or extortionate credit transaction and so on.

As mentioned above, Part 10 is cross border Insolvency and in fact this Part was drafted and
enacted totally based on the United Nations Commission on International Trade Law (UNCITRAL
Model Law) on Cross Border Insolvency. Part 11 is provided for miscellaneous provisions and
it covers also jurisdiction of Courts.

To sum up, the new Insolvency law was drafted and enacted to be in line with international
insolvency norms and standards. Starting from 25th March 2020, Myanmar has been stepping
into new insolvency regime. So this new law will hopefully bring fruitful results and lead to the
economic development of Myanmar.

Soe Khun Phyu (Judiciary)
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