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“The word “judgment” is not defined in the Criminal Procedure Code, but it is sufficiently
clear from ss. 366 and 367 that it is intended to indicate the final order in a trial terminating in either



oqreqqP$Ls ‘ 99 ‘

the conviction or acquittal of the accused.”
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“The judgment in every trial in any criminal Court of original jurisdiction shall be pronounced,
or the substance of such judgment shall be explained: -

(a) In open Court either immediately after the termination of the trial or at some subsequent

time of which notice shall be given to the parties or their pleaders, and...”
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Subject to the provisions in Chapter IV of Part V of the Constitution and rules as may, from
time to time, be made by the Supreme Court regarding appeals from the Court of India, and to the
provisions hereinafter contained, an appeal shall be to the Supreme Court from any judgment,
decree or final order in a civil proceeding of a High Court, if the High Court certifies-

() That the case involves a substantial question of law of general importance and

(I1) That in the opinion of the High Court the said question needs to be decided by the

Supreme Court.
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(1) The Constitution of India; As modified up to the 1 st December, 2007

(2) Law of India

(3) Burma Code Vol I, XI11I
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“A plaintiff who was suing as a pauper obtained two adjournmentes for amending his plaint
on condition that he paid costs of the adjourments, four gold mohurs in all. An order was placed on
record on the second adjourments that if the costs were not paid, the suit would stand dismissed.
Plaintiff failed to pay the costs and the suit was dismissed.
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Though the civil Procedure Code does not provide for counter- claims, there is nothing to
prevent a judge treating the counter- claim as the plaint in a cross suit and hearing the two together
if he is so disposed and if the courter- claim is property stamped.

[§c9§comt:adg0550daqSie) orepreoyéodiposacge [9§gosioonifgiegeardeops:
Sado0ean §ig§eondondicanalolm [0§cpseomi:adqodod mommsmye B3y (o
2005605071 §8¢03 ordeulEonpSi{nigafad: o[gns crepiag(Biaen: 0i(ESB050é conieon
[Bgo§:qib0ndpondepad ooeprenyodipoeacyé [ogogiconfatiegeq

soepenizgal 81 wodd GEalororngs ol 281 8 gdcdepredi(cmRénn ops
q§m$ 960)mgmn cSadgo20a5H

gI€acmmo0mmgapé mepied o2& 81 gdcBiuonieSiont §Eaammomcal
sgeo:maieng|dang cgaede(038: orepigoopS oaepiBiE §iSatoroomom egeuiqgedelo3ae:
[GE:8@x1 ooepreldy og 98 Go8/-qpifielomnty Smfggcdeoiaf Ghapdaontialoopsy
[CE:qi0dqpioqoBicaon maooyd meprdm  B2googsdass GEraeq03d 58622005
opBtm céofopgeomniisdym: woScwnSesesniq§ cogpadeonicaomsl gro§im
o[ q§R§U3aBmo5ad cagpaSconieosomsl Q§MFUI0damosm 6300501 205¢:
a(?:@o%aoén

When defendant makes a counter claim to the plaintiff's suit and the count decidestohear two

together but the plaintiff withdraws his suit with liberty to bring a fresh one, the counter claim can
be continued as a plaint and proceeded on its merits.
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Service of Foreign Summeons in Civil

Aung Kyaw Moe

. A‘\‘)vell-known legrfll maxim of Latin “Audi alteram partem” says “Listen to the other
§1de , or I:e.t the other side be heard as well”. So as to be able to hear both sides, as an
important mm'al stage of a civil suit, service of summons plays very crucial. Ina civil suit that duly
instituted, typically, a summons with prescribed manner is issued and served to the defendant to
appear and answer the claim. ‘Service’ can be defined as the formal delivery of a writ, summons,
or other legal process or notice.

According to the Black’s Law Dictionary, summons’ is defined, as (i) a writ directing a
sheriff to summon a defendant to appear in court; (i) a writ or process commencing the plaintiff’s
action and requiring the defendant to appear and answer; and (iii) a notice requiring a person to
appear in court as a juror or witness. Like other jurisdictions, the term “summons” has not been
explicitly defined under any legislation in the Union of Myanmar.

It is no doubt that, both for criminal and civil cases, necessary particulars and proper
ways to serve a summons belong to any Court of law in any jurisdictions in the world. Like other
countries, essential ingredients and prescribed manner to serve a summons in a civil suit can be
found in relevant provisions of the Code of Civil Procedure, 1909. Basically, service of foreign
summon is not alike the nature of local summons served to the residents within the jurisdiction
of the Court in the Union of Myanmar. Therefore, this article focuses on some aspects of
service of foreign summons issued to or from the Union of Myanmar in a civil suit.

Service of foreign summons can be commonly categorized as two types: service of
summons issued by a foreign Court on persons residing in Myanmar and service of summons
issued by a Court in Myanmar on persons residing in foreign territories. Both services are
applicable under the Code of Civil Procedure in Myanmar.

For service of summons issued by a foreign Court, the Code explicitly provides that
summonses issued by any civil or revenue Court situate beyond the limits of the Union of Myanmar
may be sent to the Courts in the Union of Myanmar and served as 3f they had been issued by
suchCourts.! But the exception provides that the President of. the Union must have declared the
provisions of this section to apply to such Courts by notification in the Gazgtte. Asyet, only the
Civil Court or Revenue Court in Pakistan? and India® have been c!eclared in the Gazc?tte to.be
served by domestic Courts in Myanmar as if their summonses are lssueq t.>y the Court in Union
of Myanmar. The Courts Manual of Myanmar also echoes to this provision so as t(? be served
by the Court in Myanmar for the summonses issued by any Courtor Reyepue Courtin _Paknstarsl
and India.* According to section 3(c) the Law Amending the Code of Civil Procedure in 2014,

Section 29 of the Code of Civil Procedure N .
Notification No. 308, issued by the Ministry of Judicial Affairs on 18 October 1954

Notification No. 276, issued by the Ministry of Judif:ial A_ﬂ‘airs on 15 July 1961
Para 142 of the Courts Manual (Vol. 1, 4th Edn pubhsh?dd ml 192?)91)4
Amended by the Pyidaungsu Hluttaw Law No. 29 on 3% July
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the term “President of the Union” was replaced by the term “Chief Justice of the Union’.’. For
this purpose, it is found that the Chief Justice of the Union 1s empoyvered to declare in the
Gazette to be served in any Court in Myanmar for the summonses issued by any Court or
Revenue Court in foreign territories. _ .

Second category of foreign summons, issued by a Court in M.yanmar on persons residing
in foreign territories, the Code is also functional. The relevant provisions are Rule 25, .Rule 25A,
and Rule 26 of Order V of the Code of Civil Procedure. The Court.s Manual also illustrates
service of summons on persons residing in foreign territories.® A.ccordmgly, yvhere the defendant
resides out of Myanmar and has no agent in here to accept serv1ce., the s?,r.'wce can' be served by
post if the communication is available.” The summons can be sent, in addition to or m§ubstitution
of any other mode of service, by registered post upon the defendant wh.o r'eSIde.s in Pakistan
and India.? Although this provision allows other mode of service, some jurist pointed out that
such service is inappropriate in the case of a defendant living abroad.”

The Courts Manual also guides the Judges to strictly follow the Order V Rule 26 in the
case of service on persons residing in foreign countries. Such service of summons is required to
be served through the Political Agent or certain Courts. As per the Political Agent, the service of
such summons is affected through the Embassy concerned. In the case of certain Courts situate
in any such territory for the service of process, the President of the Union must have declared by
notification in the Gazette. Perhaps a principle of reciprocity, yet, the President of the Union of
Myanmar also declared in the Gazette, in respect of any Court situate in Pakistan'®and India'’,
that service by such Court of any summons issued by a Court of Union of Myanmar is deemed
to be valid service.

Whenever foreign summons is to be served on person or persons residing in foreign
territories, the process or processes should first be submitted to the Supreme Court of the
Union in order to transmit it or them to the appropriate authorities (most likely the Ministry of
Foreign Affairs). For the purpose of enabling his or their attendance to a Court in the Union of
Myanmar on the date fixed, at least four months’ clear notice from the date of issue of a summons
to the date on which such person or persons in required to appear before a Court should be
given.

In short, the more commercial transactions grow regionally and internationally, the more
disputes are likely to arise. The Court in the Union of Myanmar may handle the civil suits
involving parties who reside out of Myanmar and be likely to operate foreign civil summons
upon persons in domestic in the future. Some knowledge about foreign summons in local law
would be considerably productive for the Jjudges and judicial officers.

Para 139 of the Courts Manual (Vol. 1, 4th Edn published in 1999)
Order V, Rule 25 of the Code of Civil Procedure

Order V, Rule 25A of the Code of Civil Procedure

Mulla, The Code of Civil Procedure, 19th Edn, 2017

10 Notification No. 309, issued by the Ministry of Judicial Affairs on 18th October 1954
1 Notification No. 277, issued by the Ministry of Judicial Affairs on 15th July 1961
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Attending to the 22 online International
Conference of the Chief Justice of the World

Dr. Marlar Maw!

The Supreme Court of the Union has been endeavoring to implement judicial cooperation
in the region. Accordingly, Myanmar delegations have been sent to attend the Jjudicial seminars,
workshops, inviting by judicial institutions and other organisations. City Montessori School
(CMS) which is situated in Lacknow, India invited to the Union Chief Justice of the Supreme
Court of the Union as a guest of honor to attend the 22nd online Internatinal Conference of
Chief Justice of the World which was held from 19 Novemeber to 22 November, 2021. On
behalf of the Supreme Court of the Union, Myanmar delegation led by the Hon. Myo Tint,
Justice, Supreme Court of the Union, consists of Daw Marlar Maw, Director, International
Relation and Research Department, attended the said Conference via online.

The Objective of Organizing the International Conferences of the Chief Justice of the
World

City Montessori School (CMS), founded in 1959 in Lucknow in the state of Uttar
Pradesh, is very distinctive because the school is recognized by the Guinness Book of Records
in 2013 as the world’s largest school by pupiles in the single city with, presently, over 56,000
students and is the only school to have been awarded for the year the UNSECO Prize for
Peace Education that is received in the year 2002. The school’s founders, Dr. Jagdish and
Bharti Gandhi, inspired by the non-violence of Mahatma Gandhi, founded their schoql on four
fundamental principles: universal values, excellence, global understanding, and service to the
community. The school aims to give pupils the skills permitting tht?m to fa}ce the complex pro.bl'e}'ns
of the world today, by displaying trust for each child, by developing their sense of: responsibility,
by the theoretical and practical teaching of moral values, and by opening th.elr eyes to otlr!er
religions and cultures. Moreover, under the Article 51 of the Cons.tltutlon of India regarding with
Promotion of International Peace and Security. City Montessori School (@MS) represents th.e
world’s over 2.5 billion children and generation yet-to-be born, for their security and their
various rights. In the context of the Article 51 of the Constitution of India, City Montessori

| Director. International Relation and Research Department, the Office of the Union Supreme Court
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School (CMS) has been holding annual Intema‘tinal Conference ofChiefJustic_e ofthe World
since 2001, to deliberate on the issue of a safe and secure future for humanity in order to
provide the students the skills permitting them to fac<.: the complex prob_]e.n’ls of the world today,
by displaying trust for each child, by developing th?ll’ sense ofrespon51b1]1t¥, Py the theoretical
and practical teaching of moral values, and by opening their eyes to other religions and _cultures.
So far 1329 the Hon. Chief Justices, Judges and Heads of St.atesl from 136 countries have
participated in the past twenty-one Conferencer. '_F]?eret‘ore, a highlight of the Conference will
be the presentation of a petition to the World Judiciary by_CP_VIS students on behalf of world’s
children, to safeguard their future and for protection of their rights.

Attending to International Conferences of the Chief Justice of the World

The Supreme Court of the Union has sent Myanmar delegation annually to attend the
International Conference of Chief Justice of the World which was held in India since 2016.
However, Myanmar delegation could not participate in 21st International Conference of Chief
Justice of the World in 2020 because of COVID 19 travel restrictions. This year, the 22nd
International Conference of Chief Justice of the World has been held as online Conference and
the Myanmar delegation could have a chance to take part in the event virtually.

In this online Conference, in the opening ceremony, CMS students presented children’s
appeal to the World Judiciary through a Children’s World parliament as representing over 2
billion children of the world and the generations yet-to-be born in accordance with the theme
“Global Governmence for a Sustainable World Order”. And then. teachers and students
demonstrated with dance as praying to entitle the rights of child and to maintain the peace of the
world. I fully recognized the efforts of teachers from City Montessori School (CMS)to give
great knowledge and experience to their students about the complex problems of the world
today and their sense of responsibility.

The Online Conference Attendees

The Hon. Chief Justices, Justices, former and current Head of States, teachers and
representatives of the organizations from Myanmar, Romnia, Croatia, Tuvalu, Argentia, Trinidad
and Togabo, Russian Federation, Mexico, Costa Rica, Ecuador, Australia, Uganda, Italy, Taiwan,
Algeria, Egypt, Republic of Ghana, Egypt, Israd, Kyrgyz Republic, Republic of Mauritius,
Thailand, Japan, Armenia, Ukraine, Philippines, Azarbaijan, South Sudan, Slovenia, Peru, Fiji
Islands, Comoros, South A frica, Mozambique, Sri Lanka. Bangladesh,United States of America,
attended in the specific sessions of the online Conference. In this Conference, the participants
discussed about rule of law (World Law) and nuclear disarmament, reform of global govemance
structures, climate change, environmental justice, establishment ofaworld parli;mentary assembly
for UN Accountability and legitimacy, establishment of an International anti-corruption court,
global citizenship education, race/gender cquality and empowerment of women -a prerequisite

rent subjects have been discussed in the Conference,

for social equity and social justice. As the diffe
I convinced that participants including students of CMS have a great chance to learn the challenges
ould be possible future solutions to them. This will be very

of the world today, and what ¢
beneficial not only for foreign participants but also for students of CMS
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Addressed b)irtdhe Hon. Myq Tint, Justice of the Supreme Court of the Union
- -gdoh-]dt)h-f':') - plenary sggsmn, on 1.'he theme ‘01‘ “Global Governance for a Sustainable
4 ORSELTEr ' the Hon. Justice Myo Tint made his address and shared his view regarding with

Climate Cfl?arige and Sustainable Delevelopment in Mvanmar: the Role oer:dfcia;l-’ "In
the an.Justlce Myo Tint’s address, he emphasized that judiciary has a critical role to implément
enforcing lalws3 and support environmental rule of law. And then. he pointed out that environment
doe?s necessarily belong to the present generation but also to the generation. suggested that
major stakeholders and policy makers are working together judiciary tackle the c?mllenges of
climate change.

Th.e speech opened my eye to the rights of citizen on protection of environmental

conservation on much extent means to our generation. So, I firmly believe that we have
responsibility to make environmenta better place for our next generation.

Conclusion

Myanmar deligation attended the Conference, and like other countries, exchanged the
view about the role Myanmar judiciary on environmantal rule of law. We had a great
experience and knowledge from the Conference as regards to the challenges of global
governance. This is also the fifth participation of Myanmar delegation from the Supreme
Court of the Union to the International Conference of Chief Justice of the World since 2016.
It can be said that Myanmar judiciary steps towards stronger judicial cooperation with foreign
countries.

Dr. Marlar Maw
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The First Case in My Life

U Mya Thein. B.A.,B.L.

The Beginning of a Lawyer’s Life.

| gradua.ted in 1962 with a Bachelor of Arts and my second degree was in Bachelor of
Law. After passing my first year of law, I continued learning as a chamber student under my
father’s supervision, who was an Advocate.

In 1964, 1 obtained a Certificate of Higher-Grade Pleader and could then practice as a
lawyer of the lower class. My Enrollment number as a Higher Grade Pleader was “1894” and
dated 10 August, 1964.My Enrollment Number as an Advocate was “973” and dated 12
October, 1965.

During those days, almost all the Courts were situated at the Police Commissioner’s
Office Building on Strand Road, not very far from the High Court Building. The lockup for
prisoners under trial was on the ground floor and so were the Honorary Magistrate Courts. On
the first floor, were the Rangoon City Civil Court, the Rangoon and Hanthawaddy Session
Judge Court, the Eastern Divisional Court, the Western Divisional Court and Additional Magistrate
Courts.

Petition writers were scattered around the vicinity. Lawyers’ offices were like honeycombs
of a beehive; on Barr Street, Phayre Street, and Merchant Road. It was very convenient for the
clients, lawyers as well as all legal professionals related to all walks of life.

The name Barr Street was given in commemoration of G.E.Barr. Assistant Commissioner,
formerly Sitke at Moulmein and the name Phayre Street was given in commemoration of (Sir)
Arthur Purvis Phayre, the first commissioner of Pegu.(A History of Rangoon 1939 Edition page
188.) The Steward Lockup was very notorious during the British time and situated in the Barr
Street. (Now, it was demolished and a newly constructed highrise building has been replaced.)

The High Court of Judicature Rangoon was constituted on 11 NoYembv:er, 19?2 by the
Letters Patent by the King George the Firth appointing the First Chief Justice bexpg Sir Sydl?ey
Maddock Robinson, Knight, and other Judges being Leslie Harry Sa.unders, Esqum?,.Champlon
of the Most Exalted Order of the Star of India, Maung Khin, Esquire, Charles P!’llllp Radford
Young, Esquire, Henry Sheldon Pratt Esquire, Benjamin Herbert Heald, Esquire, John Quy
Rutledge, Esquire, one of Our Counsel leamed in the L'aw, and Hugh Emest Mac Col.l,. Esquire.
(Rules and Orders applying to the High Court of Judicature at Rangoon Third Edition 1946
page> 1%1)3 High Court of the Union of Burma, which is the successor of: t!1e High Cqurt of
Judicature at Rangoon, was constituted on the 4" January, 1948 by the provisions of section 13
of the Union Judiciary :Act, 1948. (The High Court Office Manual Second Edition 1959 Chapter

1 Paragraph 1.) .
To become a lawyer1 .
[ had to build up my reputatio
code of a lawyer, appropriate and smart
head wrap known as Gaungbaung upon my head.

s not an easy task; just like how Rome was not built in a day.
n as a young budding lawyer. I had to follow the dress
lawyers’ clothing which includes Titepone, Longyi with



' o6 l mqo:cqaqp?(ﬁ

I wandered the courtship, seeking prospective clients arounfi Fhe Additional Courts one
after another on the first floor. When I passed by the Second Additional Magistrate Court, 2
lady with a fragile tone called me “Saya Saya”. When I turned around, I'saw a lady of about
thirty years of age who said she needed a Iawyc?r for her husband, K'O Aye, a carpenter of
Phyarpone District, who was arrested under sect.lon 6. (1) of the Public l?roperty Protection
Act. She explained briefly about the case while I listened to the story very mtently..

Ko Aye had an order from one of the monks of Phyarpone District to buy timber from
the State Timber Board Sales Department in Rangoon to construct a monastery. During those
days, the State Timber Board controlled the trade of wholesale timber. Ko Aye submitted an
application with the list of timber necessary for the monastery, which was then permitted by The
State Timber Board authority. A fter obtaining the permit, he went to the Sales Department to
settle cash for the delivery.

He hired a truck to carry the timber to the jetty. Ko Aye, being a simple, humble and
honest man, trusted the laborers for loading the timber onto the truck and did not oversee the
process in detail. He assumed that the process would have been done properly.

After loading, the truck departed from the department. However, before reaching the
jetty, Captain Aung Win O.S.D.: Officer of Special Duty followed suit with Ahlone Police Station
Officers.

They stopped the car and unloaded the timber bought by Ko Aye. They accused that
Ko Aye had taken more tonnage of timber than the amount he was entitled to and charged him
with unauthorized possession of surplus timber.

The search form had been filled up and Ko Aye had to sign. He was at a loss of what to
say because he had no idea what had happened and how it happened. The case was sentup to
the Second Additional Magistrate Court and Ko Aye was in custody.

Fees

Relating to my fees, I had no experience with it, so 1 asked her for a hundred and fifty
kyats. She requested to lower the fees and finally we agreed to the price of one hundredkyats,
with fifty kyats to be paid in advance.

On the way to lockup, I bought a Power of Attorney form and an application for Bail
form with Sureties. Thereafter, I requested the petition writer who sold stamps, one kyatand
fifty pyas court fee stamps to affix, one for the bail application and another for my lawyer’s
Power of Attorney.

The petition writer advised me with a low voice “Saya, you do not need to affix the
court fee stamp for persons under duress. Exemption was given in the Stamp Act under Section
19. (XVII)”. 1did not know that before and I thanked him. I realized that a lawyer should Jearn
from experienced staffand learned that a lot of legal technicalities, minute in detail.

Thereafter, we went to the lockup and asked Ko Aye to sign the Power of Attorney
before the lockup In-Charge.

At the court

. While we were waiting for our case, the Magistrate cleared up some remand and
adjourned matters. A fter some time, the case was called for by the Court Clerk and I bowed to
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A1tt0 r:;ly. with a State Seal behind and put-up the Bail Application together with my Power of
The Magistrate was U M

first ! yint Kyi Dwe, a very smart Magistrate. He asked me, “Is this
yourtirstcase, young lawyer?” | answered in the affirmative, He then replied, “As to welcome
you and to encourage you, I would grant bail with two sureties to your client”,

. Can yo.u imagine how happy I felt? 1 paid full respect to my benevolent master U Myint
Kyi Dwe for his encouragement to become a good lawyer.
Case study

‘ I'approached the Court Clerk, Ko Mya Ohn to deliver me the case for study. He asked
me fo_r yvhat, I'told him I would copy myself. He gave me a grin and called me Saya, asa legal
practitioner, you can inspect a record and may make notes, but no extracts. Therefore, you
were not allowed to copy the proceeding word by word. Please see Chapter VI, Paragraph
103. Rule (46) of the Courts Manual. I needed to learn from the very basics of practice every
day. Anyhow, I thanked him. (Kindly note that the Courts Manual has been translated and
published with English and Myanmar versions in 1999 and 2018 but only Chapter I to Chapter
Vhad been translated in English.)( The Rules to Inspect proceedings in 1985 B.L.R. Annexure.)

Iapplied for an uncertified copy of the case for my study. There are two kinds of copies,
one is an uncertified copy which can be used for personal use but cannot be put as evidence.
Another is a certified copy which can be used as evidence.

The following are the list of items I had obtained:

a. F.I.R. First Information Report - a concise statement of the facts of the case but must
contain the first information and the list of witnesses.

b. Search Form - a form of a seizure of property before two respectable witnesses
signed by the accused, two search witnesses and the search officer.

c. Ko Aye’s application and the attached list of timber, vouchers, delivery sheet and
other necessary documents.

After receiving the documents, I repeatedly studied the case mefterials and th.e Public
Property Protection Act but to no avail. I could not solve the problem. I did not see a glimpse of
light to pull Ko Aye out from the whirlpool of trouble. o

I confided my frustration to my father. My father told me th.at he also had sn-n.llar
experiences during his youth as a lawyer and he reassured me not to be discouraged. He advised
me to study my case thoroughly again and again and to think deeply, and that I would find the
solution for sure. . .

I had no other case except Ko Aye’s case. To get my stress re:he\'/ed, I lmhered around
Merchant Road near Barr Street and went into a book stall,. ‘ngopl,e s L1tera}ure ) oper‘1ed by
Thakin Kyaw Sein. Most Leftists gathered there as a Qohtlcmns hub. I did some:vmdow
cross a book which could potentially be useful to my case, “How to
. | browsed through it briefly and bought it .wnhout hesitation.

y office, I started studying the book and tried to calculate all the
ording to the vouchers, receipt§, and everything. I could finally
save Ko Aye. Oh! Itseemed his luck turned from black clouds

howers subsided. Every cloud has asilver lining.

shopping and came a
calculate a tonnage of timbe

After getting back tom
timber planks and scantlings acc
catch the tiny glimpse of light to
toa clear sky. Thunders and heavy s
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On the day of hearing
Examination-in-Chief _

Captain Aung Win, 0.S.D. of the State Timber Board, the person who opened theF] R.
was called for before the Court.

The C. P. O. acted for the State and I for the Accused.

His statement was as follows: One of the informers gave him information that Ko Aye
overloaded the timber. He called for the Ahlone Police and followed the truck to conduct a
search. Found that the timber was overloaded in tonnage. Ko Aye took possession of more
tonnage of timber belonging to the State. That was why Ko Aye was guilty of unauthorized
possession of over tonnage of timber and was arrested.

Cross examination

I asked Captain Aung Win, “Would you like Justice to be done, according to Law?”

He replied, “Of course!”

I continued, “I will ask you step by step and please answer as you see on my calculations.”

First, I showed him the list of timber attachments of Ko Aye’s application by size,
length and value to be bought from the State Timber Board. Then, I showed him the list of
timber searched by the police by size, length and value. He answered that it was all correct.

The difference was that Ko Aye had actually received more timber in weight but less in
monetary value. How did it happen? Ko Aye had received a lesser proportion of bigsizedand
expensive timber like 6"X 6",4"X4", but he got more scantlings which were comparatively less
expensive. The State Timber Board had actually taken excess money from Ko Ayeandhadto
refund the difference worth about Tow Hundred Kyats to him.

The Court’s Order

Captain Aung Win was a good hearted and a very smart gentleman. He realized that
it had been very unfair ordeal to Ko Aye. Without hesitation, he told the courtthat he felt sorry
to cause trouble to Ko Aye and wanted to withdraw the case at once if the Court allowed it.

The Magistrate ordered Ko Aye to be discharged and marked the case as “Mistaken”.
All the timbers were returned to Ko Aye. Captain Aung Win brought Ko Aye together with me
to his office and refunded the surplus money. Before proceeding, apologized again.

After receiving the money, Ko Aye settled my balance fees.

He and his wife were elated. | was proud and content at my ability to let the truth prevail
and save the innocent.

A good lawyer is able to save innocent people just like a guardian with a shield. Jwas
thankful to Captain Aung Win for his rightfulness and the Honorable Magistrate U Myint Kyi
Dwe for his best judgement.

Moral “Justice cannot be done without the cooperation of all participants in the judicial process.”
ora

_ Alt_hough I was a young lawyer without experience, I could win a case with passion and
determination.

Leave no stones unturned.

U Mya Thein. B.AB.L.
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Kyaw Kyaw (Judicial Officer)

A.Cause of Action is essential to a Civil Suit and without a Cause of Action a Civil Suit
cannot arise.

Meaning of Cause of Action

Cause of Action means the facts that entitle a person to sue. The cause of action may
be a wrongful act, such as trespass; or the harm resulting from a wrongful act, as in the tort of
negligence.'

Cause of Action means a group of operative facts giving rise to one or more bases for
suing; a factual situation that entitles one person to obtain a remedy in court from another
person.?

Cause of action means every fact, if traversed, will be necessary for the plaintiffto
prove in order to support his right to judgment of the court. The cause of action must be
antecedent to the institution of the suit. When the plaintiff files his suit for any relief before he
is entitled to it, his suit is bowed to fail for want of a cause of action. Order 7, Rule 11 in very
clear team lays down that the plaint shall be rejected where it does not disclose a cause of
action.?

“Cause of action” occurring in s.20(c) of the Civil Procedure Code means every fact
which if traversed, it would be necessary for the plaintiff to prove in order to support his right
to the judgment of the Court. In other words, it is a bundle of facts which it is necessary for
the plaintiff to prove before he can succeed in the suit.*

A cause of action is a collection of facts which will justify a court award a legal remedy.
If on the pleaded case, the court is able to award a remedy, there is a cause of action. In this
sense, a cause of action is a substantive legal right.

Relation of cause of action and right to sue . .
A cause of action confers a person a right to sue and standing to sue, is also known as

“locus standi”. Where a person has no interest at all, or no sufficient interest to support a
particular legal action, the person will not have locus standi and thus no standing to sue.

The sufficient interest will not be the same In all cases. . ) .
The expression “the cause of action”, in a comprehensive sense, includes “the right to

sue” within the meaning of Article 120 of'the Limita}tion Ac_:t and tha} it.corpprises the ;l?tirg set
of facts that gives rise to an enforceable claim, that is, the nght.ar‘id its mﬁ'n}gement_. at tlm?
beings to run as soon as the right to sue first accrues unless 1‘t is a case c; rec;mlng (?se of
action, e.g., monthly or yearly demand of rent and that the right to sue for a declaration o

I Oxford dictionary of Law, Page-63
2 Black’s Law Dictionary, Page~25.l
3 UPO Thi and one v. Mg Kyaw Sint, 19
4 U Saung v. U Khin Maung and one, 1959 B

52, BLR (HC), Page-410
LR (HC), Page-314
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right title to land in the possession of the plaintif.f arises ‘and time beglr.ls to run from the first
act of the defendant prejudicial to the plaintiff ’§ right or title. The question as to when exactly
the right to sue accrues depends upon the partlculalj fa.cts of the case. Mere casugl denial of
plaintiff’s title may be ignored by him so long as his rights are not affected, fqr Instance, a
mere entry in the Revenue Register favourable to.the defendant. A mere continuation of 3
prior cause of action does not give rise to a fresh right.?

Joinder of causes of action ' . .
A person may not institute more than one suit for a single cause of action.

Ordinarily every cause of action must be a basis for a single suit, but several causes of
Action may be united in one action.

Joint interest in the main questions raised in the litigation is a condition precedent to
the joinder of several causes of action against several defendants.

The object of Order 11, Rule 2 is to prevent multiplicity of suits. The cause of action
must be same for application of the rule.

A plaintiff may unite in the same suit several causes of action against the same defendant,
or the same defendants jointly; and any plaintiffs having cause of action in which they are
jointly interested against the same defendant, or the same defendants jointly may unite such
causes of action in the same suit.

Cause of action for performance of contract and cause of action for recovery of
immoveable property are jointly connected against the same defendant or the same defendants.
So the plaintiff may unite these causes of action in one suit.®

“Order 2, Rule 2 of CPC is directed to securing an exhaustion of the reliefin respect
of a cause of action and not to the inclusion in one and the same action of different causes of
action, even though they may arise from the same transaction.” ’

Joinder in one suit of distinct causes of action against different defendants, each of
whom is unconnected with the cause of action against the other, complicates the case before
the judge, and renders it exceedingly difficult for him in dealing with the case of each defendant
to exclude from his consideration those portions of the evidence which may not be admissible
against one or more of the others.

Order 2, Rule 3 of CPC provides that the plaintiff may unite in the same suit several
causes of action against the same defendant, or the same defendants jointly. The said order
contemplates uniting of several causes of action in the same suit. By necessary implication, a
cause of action for infringement of copyright and a cause of action for infringement of trademark
oracause of action of passing off would be different. Even if one cause of action has nonexus
with another, Order 2, Rule 3 may apply. However Order 2, Rule 3 CPC ipso facto would
not confer jurisdiction upon a court which had none, so as to enable it to consider infringement
of trademark under the 1957 Act as also the 1958 Act.®
Splitting a cause of action

Splitting a single cause of action is the ac

- t of instituting two or more suits for the same
cause of action.

5 DAWTHAN MAY v. MA MYA NGWE and three

others, 1962 ge-
6 11 Zaw Pe v. Daw Khin Than, 1985 BLR, Page-59 BLR (HC), Page-4i
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» brings a suit for one of such parts with the intent to reserve
the rest for another separate action.

Where several causes of action are
there being no common question of la
action or multifariousness.

Rule 4 of Order|l 1a
court, be joined with a suit

joined together in the suit which cannot be joined
W and fact the suit is bad for misjoinder of causes of

ys down that no cause of action shall, unless with the leave of the
for the recovery of immovable property except: Claims for mesne
profit or arrears of rent in respect of the property claimed or any part thereof; Claims for
damages for breach of any contract under which the property or anypart thereof is held;
Claims in which the relief sought is based on the same cause of action.

Rule 6 of Order II, however, provides that where it appears to the court that the
Joinder of causes of action in one suit may embarrass or delay the trial or is otherwise
inconvenient, the court may order separate trials.

The suit for possession and suit for mesne profits do not arise out of the same cause of
action. Causes of action of two suits are different and therefore the suit was not barred under
Order 2, Rule 2, of the Code of Civil Procedure. In a suit for possession the plaintiff-appellant
need only to prove possession within 12 years and defendants occupation without right. For
mesne profits he has in addition to prove the duration of the dispossession, its termination and
the amount he is entitled to as damages.

Sometimes suits arise where the facts or circumstances create Multiple Causes of
Action.

There are a number of specific causes of action, including: contract-based actions;
statutory causes of action; torts such as assault, infringement, recovery of the passession of
immoveable property, recovery of the possession of moveable property.

If a suit can be instituted as a representative action on behalf of numerous persons
having the same interest with a view to avoid multiplicity of litigation, a.writ petition can also
be filed as a representative action on behalf of nUMeETous persons having the same interest
against the State and public authorities and such a writ petition would be categon'sed asa
public interest litigation on behalf of all such numerous pf’.rsgns who have the same interest.
Association of the Residents of Mhow v. Union of I”d’_”- ] )

A suit filed in terms of Order 1, Rule 8 should qrdmanly be pr.emlsed on t'he ground
that defendants represent the parties interested in the suit. Defendants in Sl:;:h asuit ;lthOEJgh
must be able to represent public in general, but no personal decree can be passed against

them, V.J, Thomas v. Pathrose Abraham, "’

Re.lectll())ll:1 i‘::;‘;':}::; be rejected based on allegations made by defendant in his written

. :nati jection of plaint. Court has to read entire plaint as whole
statement or in his application for rejection o urt ha ! ¢
to ﬁnnc} whgther it diIs)(I:)loses cause of action or not. If plaint d.lsclo.ses cause of actI?n, t!'len it
cannot be rejected under Order 7 Rule | 1(a). Whether plaint discloses cause of action is

8 Dhodha House v. S.K.Maingi, (2006) 9 SCC 41
9 AIR 2010 MP 40(46)(DB).
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question of fact, and it has to be gathered on basis of plaint ave_rmfa;ts taking them to be true.
As long as plaint discloses cause of action, mere fa.Ct that Plalnf' may not succeed in suit
cannot be ground for rejection of plaint, Kuldeep Singh Pathania v. Bikram Sl{’ltha}ya[' i

Rejection of the plaint under Rule 11 d9es not preclude the pre.sentatlon of afresh
plaint in terms of Rule 13.'2 Rejection of plaintisnota ba'r for presentation of.ﬁ'esh suit, 8

A plaint cannot be rejected for misjoinder of parties .and causes of action. lfthere is
power in the court to consolidate different suits on the basis that it shou!d be desirable to
make an order consolidating them or on the basis that some common questions of law or fact
arise for decision in them, it cannot certainly be postulated tha}t the trying of a suit defective
for misjoinder of parties or causes of action is something that is l_ae‘lrred by law. TlTe power to
consolidate recognised in the court obviously givesrise to the position that mere misjoinder of
parties or cause of action is not something that creates an obstruction even at the threshold
for the entertaining of the suit. "

Without an adequately disclosed the cause of action the plaint can be rejected atthe
outset. It is not sufficient merely to describe that certain events occurred that entitles the
plaintiff to relief. All the essential elements of each cause of action must be disclosed in the
plaint.

The question of cause of action is the one which must be decided as a preliminary
issue under Rule 11(A) of Order 7 of Civil Procedure Code.

A suitis filed on a cause of action. What would constitute a cause of action is now
well settled. It would mean a bundle of facts which would be necessary to be proved by
the plaintiff so as enable him to obtain a decree."”

In order to consider Order 7, Rule 11, the Court has to scrutinize the material in the
plaint. At that stage, the pleas taken by the defendant in the written statement are wholly
irrelevant and the matter is to be decided only on the plaint averments. If the allegations are

vexatious and meritless and not disclosing a clear right to sue, it is the duty of the trial Judge
to exercise his power under Order 7, Rule 11.
Commentary

All of the above-mentioned I would like to present Cause of Action is a bundle of
material facts which it is necessary for the plaintiff'to prove in order to get reliefin thesuit. But
it does not comprise every piece of evidence which is necessary to produce in order toprove
such material facts.

Misjoinder of causes of action has been regarded under the Civil Procedure as a

mere irregulz}rity. Therefore neither a plaint will be rejected on the ground of misjoinder of
causes of action, nor a decree could be reversed or substantially varied in appeal.

Kyaw Kyaw (Judicial Officer)

10 (2008)5 SCC 84,
11 (2017) 5SCC 345.
12 Sopan Sukhdeo Sable v.Asstt. Charity Commr. (20604)3SCC 13

5 . . . A 137

13 Shreya Vidyarthi v. Ashok Vidyarthi, (2015) 16 SCC 46: (2016)3 .;CC (Civ) 61l
14 Prem Lala Nahatav.Chandi Prasad Sikaria, (2007)2 SCC 551 )

15 Dadu Dayalu Mahasabha v.Mahant Ram Niwas, (2008) 11 SCC 753
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Face to Face Hearings to Remote Hearings:
a significant turning point

Shwe San

The recent outbreak pandemic, COVID-19, has caused a massive disruption for the
living lives of all people around the world. In addition to the stability of all people’s lives, it
also affects the stability of the global economy as well. The transmission of coronavirus has
been so speedy, and it could even cause the death of many people across the world. To take
control of the transmission of coronavirus, the authorities of many countries had to urgently
issue the measures for social distancing, working from home and self-isolation. Besides, the
other efforts, such as imposing restrictions on trading, travelling and crossing-border areas
were adopted to prevent and reduce the contagion of the Covid-19 decease. People obey
the Covid-19 prevention measures, there is a distance between the society and people are
losing chances for keeping close contacts to each other, for having familiarity with friends and
for working cooperatively in jobs.

Though we have been unavoidably receiving this kind of unprecedented experiences,
those effects, in some sectors, have become the reasons to lead to the significant turning point
for the performance of mandatory tasks by combining with the advanced technology in the
amidst of pandemic replacing the conventional methods of the business.

Due to COVID-19, judicial sector had been one of the sectors that was affected. In
local courts, so many civil suits were postponed, and remand arrangements in criminal cases
were conducted by videoconferencing. Since late December 2019, the Pandemic had
continued and as the months went by, the judiciary has been planning for practicing remote
hearings for court users who needs court services urgently. It was a new chapter not only for
the courts but also for the court users.

The other countries such as, United States, India and Philippines, adopted regulations
or directions for shifting from face-to-face hearing to remote hearing in conducting their court
proceedings. In the District of Columbia Circuit of United States published a notice stating
that in-person oral arguments will suspend and proceed cases by videoconferencing by using
Zoom until further notice is issued.! This notice was issued for second time and the first notice
was issued dated on December 30, 2021, stating that all the arguments will be suspending
until January 2022. The Supreme Court of India started its online hf:arings f:or two weeks
starting from January 3, 2022.2 The United Kingdom is§ued the Natlo.na.l Guidance for the
Family Court to practice during Pandemic* for all hearings and sul')ml.ttmg documgnts. are
operated electronically. Also in Philippine, the Supreme Court of Mel ina 1s5t}ed the guidelines
for virtual hearing for the proceedings in courts as an alternative mode in respond to the

1 The Notice of United States Court of Appeals, District of Columbia Circuit, noticeCourtOperations

25.2.2022)
20220120.pdf (uscourts.gov) (Last accessed on
2 SCshifts t(r: virtual hearings from January 3 for two weeks, dated on January 2, 2022

) (https://english mathrubhumi.com/news/india/sc-shifts-to-virtual-hearings-from-january-3-for.two
weeks-1.6323947) (Last accessed on January 25,2022)
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COVID-19 health crisis.® Under its guidance, the mo-de of videoconferencing is intended to
be applicable even after the current health crisis. Besides, for the persons wl.lo were charged
with the terrorism related offences, genocide, or other offences against humanity, the Presiding
Judge, if requested, can suspend the remote hearing, and permit personal heanng. Another
country of the Republic of South Africa, the Supreme Court of Al?peal issued a practice
direction® on 29 April 2020, for conducting the cases l?y way of video conferencingas 5
defaultposition. The provisions of the direction provide in de.ta.nl that are necessary as much
as possible while conducting remote hearing for all the participants such' as the. solemnity
upon remote hearing, the outfit to wear in the occasion, the manner ad.dress including the light
upon the person on the computer screen and the background noises and other possible
disturbance while conducting remote hearing.

All these kinds of the technology-based changes in judicial sectors are conducted
through the zoom, skype, Microsoft team or other online-based web-platforms.

Similarly, in the sector of International Arbitration, most of the famous International
Arbitration Institutions have changed their operating systems relating to submitting documents,
submitting new requests for arbitrations, and conducting international Arbitration cases. Since
the outbreak had started, the offices of most of the International Institutions were closed and
physical materials regarding to arbitration or mediation cases sent in persons were not accepted.
Only electronic submissions were accepted for all the communications. Several International
Arbitration Centres such as SCC,° ICC,” HKIAC,? ICSID? and SCAI' issued various
statements to move the physical hearings to virtual hearings. SCC issued a statement" for the
parties to encourage to use virtual facilities in performing cases in accordance with the timetable
as previously arranged. In the next month on April 2020, ICC issued a guidance note for
mitigating the effects of Pandemic'?. According to its guidance, tribunals and counsels will
focus to mitigate the delays due to Covid 19, and case hearing processes are conducting by
audioconference and videoconference.'* Besides, the guidance note reveals that the institution
has licensed for their various videoconference platforms such as Microsoft Teams, VidyoCloud

3 Microsoft Word - Lincolnshire Supplementary Guidance 25.3.2020.docx (wordpress.com) (Last
accessedon 17. 1.2022)

Re: Proposed Guidelines on the Conduct of Videoconferencing | Supreme Court of the Philippines

(judiciary.gov.ph), PHYSICAL CLOSURE OF COURTS FROM 21 TO 31 JANUARY 2022 | Supreme

Court of the Philippines (judiciary.gov.ph) (Last accessed on 25.1 .2022),

Practice Direction - Supreme Court of Appeal Video or Audio Hearings During Covid-19 Pandemic, The

Republic of South Africa dated on April 29, 2020. (Practice Directions (supremecourtofappeal.ofgﬁ)
(Last accessed on 25.1.2022)

The International Institute of Stockholm Chamber of Commerce.

The International Court of Arbitration of the International Chamber of Commerce

The Hong Kong International Arbitration Centre. .

The International Centre for the Settlement of Investment

10 Swiss Chambers’ Arbitration Institution.

11 COVID-19: Information and Guidance in SCC Arbitration (27 March, 2
guidance in SCC arbitrations - The Arbitration Institu Ste

(sccinstitute.com) (Last Access on 20. 1. 2022)

12 1CC Guidance Note on Possible Measures Aimed at Mitigating the Effects of the COVID-19 Pandemic,
ICC Dlg{tal Library (nccwh‘o.org) (Last accessedon 17. 1. 2022), Urgent COVID-19 messageto DRS
community - ICC - International Chamber of Commerce (iccwbo.org) (Last accessed on 19. 1.2022)
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and'Skype with the high security settings.'* SCAI added new rules for virtual hearings by
stating that case h§arings can be conducted by video conferencing or other appropriate
methods. * Institution from Asia, HKIAC issued several statements such as precautionary
measures in respond to Covid -19', guidelines for virtual hearings'’and virtual hearing services
and success stories, '® Another International Arbitration Centre, which mostly deals with
International Inve.:stment cases, ICSID, announced a brief guidance" for online hearing services.
ICSID offered video-conferencing platform which can allow hundreds of participants from
any location with no extra charges.

By learning these statements of various arbitral institutions, the approaches they take
and Fhe ways they focus are slightly different. For example, when SCAI provided online
hearing services by including a provision in its existing Rules, SCC simply offered a platform
and suggested to conduct the arbitral proceeds electronically. For ICC, in addition to the
various licensed, the institution also ensured the hi gh security system, online etiquette and due
process considerations plan with the special intentions to mitigate the delayed cases. In
HKIAC’s approach, the Centre offers IP-based video conferencing available up to 8 different
locations acceptance, cloud-based video conferencing such as Zoom, Cisco, Webex, Microsoft
and Bluejeans. It also focuses on the health and safety from the infections of their guests and
their operational staffs. Every person who is coming to their Centre will be needed to bring
Health Declaration Form, to wear masks all the time and to have a temperature check.

This significant change from personal hearings to virtual hearings with the supportive
technology tools can be remarked as an adverse impact of the Pandemic. It is true that the
conduct of remote hearing is cost-effective and convenient, but there can be some elements.
No matter how much this adaptive change of remote hearing is convenient and cost and time
effective, there can be some factors that are needed to be taken into considerations for using
as a perpetual mode. High speed internet, Tec-infrastructures and data privacy tend to be
core issues for using technology in Courts. Moreover, the credibility of a testimony and
accessing fairness and justice ought to be other concerns for the courts to practice virtual
trial.

As a personal prediction, taking an oath for telling the truth in a virtual hearing can be
problematic, especially for Buddhists. Before a trial starts, the Christia!'l hold a Bible, and the
Islam hold a Quran to take an oath before testifying. But for Buddhns}s, the court n'eeds a
special arrangement for them to hold a traditional designated-swearing-text ma.ltenal for
Buddhists. Because this kind of material used to be kept in courts. Some people might argue

13 1d, Paragraph 8.
4 Id, P h 32. _ o N
15 Anic?;zg;(azp) of SCAI (Replacing SCAI with Revised Swiss Arbitration Rules, 2021. | VIA Mediation

i 19.1.2022)
C , (*Swiss-Rules-2021-EN-1.pdf) (Last accessed on
16 Pl:::t;ﬁ{iénar‘;lmeasures at HKIAC in response to Covid-19 | HKIAC updated 3 September 2021, (Last

d21.1.2022
17 :;ﬁﬁ;jfg Guidelines f?or Virtual Hearings 3.pdf dated on 14 May 2020, (Last accessed on 27.1.2022).
I8 Virtual Hearings at HKIAC: Services and Success Stories | HKIAC (Last accessed on 21. 1. 2022).

19 A Brief Guide to online Hearings at ICSID (https://icsid.worldbank.org/en/Pages/News.aspx?CID=362)
(Last accessed on 18. 1. 2022)
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that an affirmation can be done instead in the place of taking an oath. Aifﬁrmatl(?n in front of
court before testifying is a formal declaration, and _oath-tflkmg custom is the priority rule to
evaluate a witness’s testimony. If the virtual hearing is intended to b_e plannec_l touseasa
permanent feature, the factor for the oath-taking custom should be taken into consideration.As
another issue, the manner and the body language of a witness are watchegl to dec_ldg whether
he/she is testifying the true even in the personal hearings. In virtual hearings, Wl?hll’.l asmall

space of computer screen, the presiding judge cannot be able to evaluate the hesitations and

the twisted reactions of the witness. Besides, the judge and other parties to the case cannot

see the witness is being taught the right answer from somewhere outside of the camera view,

Moreover, in the civil suits, the presiding judge might be confused in determining whether the

frequent absence of a party in virtual hearing is an intentional absence or due to technology

difficulties. Besides, low-speed internet connections in rural areas can also be the negative

cause to hold a virtual hearing. )

Itis undeniable that the significant change from face-to-face hearing to remote hearing
for judicial sector has so many advantages for time, travelling expense and costs. But for
some disadvantages that might appear, a particular observation and detailed practical guidelines
are needed to make use of a permanent useful feature for judicial sector.

Shwe San
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