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“ Provided further, that no warrant shall be issued for
the recovery of any amount due under this section unless
application be made to the Court to levy such amount
within a period of one year from the date on which it became

due.”
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“'The proviso was clearly enacted to prevent the person
in whose favour an order for maintenance was made, from
being negligent and allowing arrears to pile up until their
recovery would become a hardship or an impossibility.
It was not meant that a loophole should be given to the

person against whom an order for maintenance was made
to evade payment by preventing the service of process

on him. In fact the proviso was evidently worded in

the way it was, expressly to preclude the possibility of
such an evasion. In a suit instituted by wife she applied
for maintenance for four months. Since the husband
could not be traced, the application was dismissed. She
again applied for maintenance in arrears for fifteen months :

Held, that a warrant could be issued for the whole period
and the order of maintenance for 15 months was correct.”
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“The decree in the first instance was a decree of the
District Court and against this decree the petitioners never
appealed. It is, however, contended on their behalf that
although they did not appeal, it was open to this Court
on the appeal of Ma Thet Pon to alter the decree in their
favour under the provisions of Rule 33 of Order 41 of the
Code of Civil Procedure. In these circumstances, although
the original decree was that of the District Court that
decree must now be held to be merged in the decree of
this Court and this Coutt is therefore the only Court which
can grant the relief now claimed.

We are of opinion that this contention is correct.......
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“'The illegality in the Magistrate’s proceedings has not
becn noticed. It is that after he had ordered Maung
'Tun Zan to pay the amount in question, and after Maung
Tun Zan had refuscd to pay it, the Magistrate straightaway
ordered him to be committed to jail, although the first
thing that must be done is to issue a distress warrant (section
488 (3), Criminal Procedure Code), and it is only for the
whole or part of each month’s allowance that remains
unpaid after the execution of the warrant that imprisonment
may be awarded.”

e Maung Tun Zan should be called upon to pay
these arrears. If the Magistrate is of the opinion that he
has failed without sufficient cause to comply with the order,
then the Magistrate should issue a distress warrant, and if
that is meﬂ‘cctlw, he may sentence the rebpondent to
imprisonment.”
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......this evidence ...... will be admissible unless it
labours under the objection . of introducing something
repugnant to or inconsistent with the tenor of the written
instrument. ”’
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“'The law regarding the admissibility of evidence as
laid down in section g1 of the Indian Evidence Act is clear.
~Where a document is a final repository of the terms of a
contract etc., any other evidence is excluded from being
used either as a substitute for such document or to contradict

or to alter it. The section thus excludes other evidence
of the terms of the document.”
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““The. principle of the rule is that, where the terms of
an agreement are reduced to writing, the document itself,
being constituted by the parties as the expositor of their
intention, is the only evidence in respect of that agreement
which the law will recognize as long as it exists for the
purpose of .evidence. Consequently parties to-the docu-

~ments enumerated are not allowed to give oral evidence
as to the terms of such documents unless such oral evidence
is covered by one of the exceptions.”
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“Evidence of the intention of the parties to the docu-

ment was clearly inadmissible ; the authorities cited by
the Judge on second appeal are conclusive on that point ”?
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“ Oral evidence of intention is not admissible for the

purpose of construing the deed or ascertaining the intention
of the parties.” ‘
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“~74. When a contract has been broken, if a sum is
named in the contract as the amount to be paid in case of
such breach, or if, the contract contains any other stipula-
tion by way of penalty, the party complaining of the breach
is entitled, whether or not actual damage or loss is proved
to have been caused thereby, to receive from the party
who has broken the contract reasonable compensation
not exceeding the amount so named or, as the-case may be,
the penalty stipulated for.”
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“ WHEREFORE the plaintiff prays (1) for’ a declaration
that he as the Managing Trustee of Sri Sri Durga Bar:
Temple, 307, Bo Aung Gyaw Street, Rangoon, has with the
consent of his co-trustees the right to manage and control
the affairs of the Temple and (2) perpetual injunction
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restraining the Defendant from interfering with or
obstructing his duly appointed successor in the perfor-
mance of the office of the priest to the Temple and (3) costs
of the suit and (4) such other reliefs as are appropriate. ”
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Application under section 39, Rule 1 of Civil Procedure Code
The Plaintiff abovenamed, Respectfully Sheweth :

For facts and reasons set out in the annexed affidavit,
petitioner prays that a temporary injunction against the
Defendant be issued-restraining the Defendant from inter-
fering, disturbing, obstructing Defendant’s duly appointed
successor in the performance of the office of the Head Priest
of Sri Sri Durga Bari Temple, 307, Bo Aung Gyaw Street,
Rangoon and pending hearing of this application an
ad-interim injunction ex-part be issued forthwith.”
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The Defendant,

Upon motion made unto this Court by Dr. E Maung,
Advocate for the Plaintiff (J. L. Muhury, Managing Trustee,
Sri Sri Durga Bari Hindu Temple) and upon reading the
plaint filed in this Court on the 13th day of October 1971
along with the petition and the affidavit of the said Plaintiff.

This Court doth order that an Injunction be awarded
restraining you (the Defendant, M.L. Chakraborty) from
interfering, disturbing, obstructing ‘your duly appointed
successor in the performance of the office of the Head
Priest of Sri Sri Durga Bari Temple, 307, Bo Aung Gvaw
Street, Rangoon until further order of this Court,”
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“ What is involved is whether discretion on sound judicial
principles has been exercised by the High Court in reversing
the order of the Civil Court. We have no doubt in our
minds that it has.” o '

9 c .C c. .0 ¢ € .
PIGIIC SC IIIQUCOC LGDIODEC: 'TIQY (&ccccno cocp 3 9Jl° e
. o . < C OC o
WEORGOY THVLTIYD JO/GE)U)C gcceond NPIGEIY| 0 oxp.:n@.smo

L
oM ﬁaﬁ@o%mooo:eﬁ "

& 0 < \ 3 ¢ ac 0 c
OIPIBM GAYINO0NIGDD  WIBR0QLE snuioﬂ:rr{ ele)

c ¢ c O ° o C oC Cr e c C c
GUISDE  GCM  QAOGHD o:zooolceamﬁq cooao:adcj op2o0:
cé:@&qoaén mc@dﬁmop%ep:saq ooq?zedoacﬁcfsgé co:::oé.cg
602qGa0? ssgcf s:s_eq:eﬂ: @%ooéu PUGSZA GGUIESAGIDD 898§oj1=
[ (o] [ [ C e C o Q
eoao:cal] l oqe@oc emq:msze@aczsamjﬂ DOGISC 6QCOREY|20Y

GO’)DC"D’J ®B°OD°[E]°G§D’D (DQ)OCB’)C!D&C Qj?@()é GO'@O)G)'.)’OD".)_Z‘)

°

(\)qo('l’) cnqyg mdé; 8‘38%?@] §E§:EOQS (O)S’DG]I OJ')Q%O')‘)ZQGS:

o?maogcq.ooo:aael RPpoipues @gj(%:odf)go es:on%orlsgo%igs @503é f
““1. Where in any suit it i8 proved by affidavit or
otherwise :—
(a) that any property in dispute in a suit is in danger
of being ‘wasted, damaged or alienated -by any party to
the suit, or _ .

the Court may by order grant a temporary injunction to
restrain such act, or make such other order for the purpose
of staying and preventing the wasting, damaging, alienation,
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sale, removal or disposition, of the property as the Court

‘thinks fit, until the disposal of the suit or until further
orders.” ) . ' L :
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“ Finally neither injunction nor attachment ought to
be lightly- granted. It would be a serious thing if persons
in possession. were restrained from making use of the
property merely because.a suit had been instituted about
it. It is only where it is essential that property should
be kept, in its existing condition pending suit, that the
Court. should interfere.”

0.‘)953200’3C 0&008‘03‘%98 EQQJ(DQD 8903903@.03318 8390'.)0

g;[gcstﬂamqucmo 0gpdih - Em;:oowat odma&ez cocoxg @9930)

®) eoANTC 192341 (0@99) 02 00mgeD3 figq (Geo) i
(p) oghn a1 Ef@*}s@c&qcc@n o0g K




5 o¢ ¢ potc "ﬂc.o 0. ¢Cf¢. ¢ C..O Co L c
Bxoemes §acepameloyac: § ogoc 3620051 o205 000005 513
10 [o5i000¢ mgcedlzans 09o5eq ot Sag epdonpdLESHbR5M
mep.e@.gmﬁcm Caglie0D 0gRdH oGt GAYC EEDVPVPEEYOW
aoé@éqeéu
: 2 A .»Oé "y 0 'o & Q. -2 c'a v Y ]
PRSPV DEPEGER|0 GGEFMD  WIIWBOIKOS oqooooo.adm
C C rl C‘ (ol ¢ oC o] Oé L OCé
0 so@c:g 600D LPPSISC WOKDCY GGUISIEN WS cpcpa&c
.0‘ C [(ac°’]° ¢ C° (o . o) ( o ’O(' é
oepigeg|C egesm salgilsnpiugpdinpd oxpsed sgoiawcpa[ylc)

s ¢ Co 00 € _ CnC c(h -,
3{mpbeabse (trust) 0386e265)63¢9¢ (right as managing trustee
t d 1-the t )@533 S0 Gaj0EaQIMBAIR I

0 manage and control-the trust..} {30VPM GILCAY) )

[ Oé o C ° N oC [
F2008 DO DEPIGIY|O GGEFD saqgeoaq:,[g,{coa@- wqwgo:c
9\‘0 Y C. ch ) e\ Q0C ¢ L Q @ _C° C \ -\né
OCPIO COIDEIOICT IEPICIVICYE  ©gelocs GagIEBIy ek
e [od [+ c o ¢ C (s} Q C
@ﬁ@m{;%’o W0ITBUWSC 5o(Jeoa(god- aq:@oxﬁ wdeoicul 09eads
0'] < < Y]e C O ¢ @ é ( C . o) [od
macdslmeimmeleminls s qo:wa:m:mpm 1929 9) szggmcpoo?{go
o Q C [ < [
anawag oxpicc Grﬂumcxa@sep: @0@@9@:: Q@@mﬁégéz (trust)
[« C’ coc f' Q C C =] @ c \é 0D c
@-@o 5209)| 03¢ o¢ qe@ae: [:mwsmq 6orICIA Bomat
oS @'J'*:Dman@c eoesoqe G) 3 5¢ sngJl.,OCG:D:) mu@@oogw oo'@o)
coea
. . Q. : C © [ CoIRC,. 88 . ! <
oolomagloico:  (trustees) xS o3foged  w65RciEep oged,
. e--,ot'ococ [2] ¢ ’! S C .9 ¢
2720383 SCBCY Qe (Vested) calom c\jg['g.a)%poo? oxepsoc

c . ..c €. 0 ¢ o T_ . ComC 9c¢ € 2,0 OCOC

OPOANQYC GLIROC ool@egsgo‘?@c.agccp OOPETNRRG QCNCY

CO C| a'lﬂ-,»c cc 10' '9 C .
Gposg (vested) 002681 mrcSulmuimamoiemiclst modacod:
(3080 ooepsgion c(ﬂomco@ o owcp@ G(ﬂomco@: & 95003
[93 w@@m&@c"mcqa oagwpzm ocsoce eopmcoa.§ E):oésg;ﬂ

80=

L1} -

9,

SQ(I) @COGO']UO’) CUE)B"Q’J? m clc"w@eg %O&@C°@CCP OG@’GJ’J.Q

OC QOCQ QG§GQ) OD@U’) rzlfaocwuc‘ .§(, asas'ael (3) OCIC CDoO')C Q)CD').@%II '

samnx@ s:aoioc)opo[(ﬁcoaaa oepioc S colom rg@.[mco_dc oNepIem)acs )
mc°@°03 acmﬁ°[§c°ioocgoog!§§° RER c[éag Si weo 8 3
$2[03:cd  o5000egceico s [oscopdlgoopdn wooaso Swoumd

o Camaocﬁsgocfau'] 1 D0 (oc'c 5 ooepeqealid o580
DNDHO 5C @ 99 (§cceond oepsgss)i0m o0 BdI

oo_c.p.e FIEOGOQ usgecn po)n%@e:)’upl .

o

(5) afonibacodn o g1 gagn
(9) agof Sqdadn w0t pg gu-

59

OEQJ

L g1z (cSh
B3msp P ]

&é
cqpmu) (cu):
q 1



ol

U

806 125 (51

8j2mep 3207

cqps;;;‘;(é)}
(.1‘{ : B .

o oncpro oSS o peipoes | oS giedBgabreomety

“2. (1) In any suit for restraining the defendant from
committing a breach of contract or other injury of any kind,
whether compensation is claimed in the suit or not, the
plaintiff may, at any time after the commencement of the
suit, and eithr before or after judgment, apply to the Court
for a temporary injunction to restrain the defendant from
committing the breach of contract or injury complained
of, or any breach of contract or injury of a like kind arising
out of the same contract or relating to the same :property
or night.

(2) The Court may by order grant such injunction, on
such terms as to the duration of the injunction, keeping
an account, giving security, or otherwise as the Court
thinks fit.”
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“In my judgment the safest and correct canon of inter=
pretation to follow is that which enjoins that the words of
an enactment must be read in their natural meaning. ”
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“The first and most elementary rule of comstruction
is that it is to be assumed that the words and phrases of
technical legislation are used in their technical meaning
if they have acquired one, and, otherwise, in theit ordinary
meaning ;. . .”
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“ PROPERTY. (1) ‘ Property’ is the generic term for
all that a person has dominion over . . . .

(3) ¢ Property’ is the most comprehensive of all terms
which can be used, inasmuch ,asit is indicative and
descrlpuve of every possible interest whlch the party can
have.”
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“In order to obtain an interlocutory injunction the
plaintiff must show that the case is of some urgency, that
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he has a clear colour of title, and that the granting of the °8‘2 |
injunction will not cause irreparable damage to the —
defendant if it should turn out at the trial that he was in saulsaoo(cu)n
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‘““ An appeal is a judicial examination of the. decision of
2 lower Court for the purpose of finding if that decision
is incorrect and, if so, to rectify it.”
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“We want, in our Court, to give justice, not merely
administer the law as a bundle of technicalities. Otherwise
we may fall into the danger of ‘giving’ all law and. no
justice. In observing this, I am reminded of a royal
adict of 1873 A.D. issued by King Bodawpaya addressed
to judges : Let witnesses testify to all incidents within
their knowledge ; if they said that they did not see the
defendant assault the plaintiff with a stick, but saw him
throw a brickbat at the plaintiff, you shall if you accept
the testimony of the witness, award damages for the assault
with the brickbat even though the plaintiff in his pleadings
alleged an assault with a stick,.  The suit is not to be thrown
out.”
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“ (1) For declaring that the mosque and Durgah known as
‘' THE SYED SALABUDDIN BUKHARI SHAN
DURGAR TRUST’ and its properties mentioned
in the Schedule annexed hereto to the plaint is a
Public Trust for the benefit of the Sunni Muslims
residents of city of Rangoon and/or in the habit of
performing ¢ Zayarat’ at the said premises_;

(2) A SCHEME be framed and/or settled for the manage-
ment of the said mosque and Durgah and its
properties in accordance with as per draft Scheme
attached hereto ;

(3) For any other relief or reliefs as to this Hon’ ble Court
may scem fit and proper.”
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“ Mr. M.I. Khan for the petitioners, who are some of
the plaintiffs in the suit which is now pending in this Court
for the framing of a scheme for the administration of this
trust property. It appears that the present petitioners have
obtained from Government a grant in their names of the
land upon which this sacred tomb is situated. The Official
Receiver was. appointed receiver originally while the land
was vested in Government, for the sole purpose of receiving
the offerings made by the worshippers at the tomb. The
curious position, therefore, is that the petitioners now
have the land vested in them, while the Official Receiver
receives the income derived from the sacred nature of the

property.

The petition which has now been made prays that the
Official Receiver may be discharged, and charge of the
properties and cash be made over to those petitioners as
trustees. But while the suit for the management of the
trust is pending, they are trustees of the whole trust and
its income, although the land may be vested in them by a
grant of Government. Consequently the Official Receiver
cannot hand over to them in their capacity as trustees (which
capacity they have not yet realized), but he can hand over
to them in their capacity as teceivers if I appoint them as
such. The Official Receiver, who is present, has no
‘objection to this course being taken, and Mr. M.I. Khan,
on behalf of the petitioners, also constants to this course.
It clearly is the proper course to take, seeing that the land
is now vested in these petitioners.”
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“ It is apparent that there are difficulties in the way of
the Court framing a Scheme for the management of the
tombs referred to in the plaint. The land is admittedly
“vested in Government and the tombs have not been declared
to be trust property. In the circumstances Mr. Khar
intimates that his clients will approach Government with
a view to having the property vested in the trustees and
make that this case be adjourned * Sine die’ in order that
the Government may be approached, and a decision arrived
at. The learned Government Advocate had no objection
to this course. The case will therefore stand out of the
list ‘ Sine die > with liberty to the parties to apply. The
Official Receiver will continue to be receiver of the offerings
made at the tomb.”
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““ What I think the real intention and meaning of section

92 of the Civil Procedure Code to be is that by virtue of

(°) 25 9§ g9

°E?

&
g
o
oy

6)
g,
So

C

9,
A~
2Dn
S

S
s

R
2 Q)

g,
8
[

ol e



PO

the specific categories of relief mentioned in paras. {a) to

o
_E:Zi (g) and the general relief mentioned in para. (h), it intends
8:0ct cal and is effective to catch all those cases in which any
comi3 declaration, order or other relief is asked for by way of
o3i(§) carrying into execution and administering a trust for public
A a purposes of. a charitable or religious nature as opposed
& to relief claimed adversely to the trust altogether, as for
TN S example a claim that no valid Waq:?emsts or that certain
o(cS)oof property does not form part of the trust property.”
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"¢ That, however, does not end the matter because ‘in
order to qualify under section 92 the trust must be a trust
‘created for public purposes, of a charitable or religious
* nature.’ This to my mind is a question of prime importance
because I am unable to find that it has ever been really
satisfactorily dealt with in this province. The dividing
, line between what is and is not a trust for public purposes
of a charitable or religious nature may very well be exceedingly
fine......... »?
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- ““A‘trust’ is really an ‘ obligation ’ attaching to a trustec
which the law or equity will enforce....... ”
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“ It appears that the site of the present mosque was
formeily occupied by a bamboo structure built in 1854 by
one Moolla Hashim, a native of Randher. It was dedicated
to the same purpose, and bore the same name as the present
masonry mosque. Divine worship was performed here
by all Sunni Mahomedans until it was burnt down three
years later, when Moolla Hashim replaced it with a bwldirg
made of wooden planks. This continued to be the public
place of worship until 1872, when the masonry mosque
was erected.
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The land on which the mosque was first built appears
to have been afterwards added to by purchases made
by Moola Hashim or by his fellowtownsmen, who
made the same over to him as the custodian of the mosque.”
“In 1862 one Moolla Ibrahim, a brother of Moolla Hashim,
and two persons of the names of Golam Moideen Moolah
and Cassim Azim, obtained from the Government a grant
in respect of certain other plots on the express trust ‘‘to
build and maintain thereon a2 mosque or place of worship
for and to the use of all persons professing the Sunni sect
of the Mahomedan religion.”

‘These lands were also added or attached to the existing
mosque, and shops were built there to yield an income for
its maintenance. .

In 1864, Moola Hashim went on a pilgrimage to Mecca,
leaving the management of the mosque in the hands of
Moolla Ibrahim and the two persons already mentioned
He réturned to Rangoon in 1866, but never resumed his
management of the mosque. At this time the person in
charge was one Mahommed Hashim Mehtar, who also
is said to have been a native of Randher.

In 1870, the Government, ﬁndmg that no mosque had
been built on the lands granted in 1862, and that on the
contrary shops had been erected thereon, issued a nqtice
on the grantees to show cause why those lands should not
be resumed. A meeting was thereupon held, apparently at
the instance of the Randherias, of all the Sunni Mahomadans
entitled to worship at the mosque, and it was decided to
buy outright from the Government the land, and build on
it a proper masonry structure suitable to the growing necds
of the community. Although there is some dispute with
regard- to-the contributions of the general body of Sunnis
apatt from the Randherias, it may be taken as fairly uncon-
trovérted that the bulk of the fund was subscribed by the
Randheria section of the worshippers. The conveyance
was taken in the names of five persons, named respectively
Dooplay, Ariff, Pattal, Mohammed Hashim and Ebrahim Ali
Moolla, and these men in 1872, whilst the masonry mosque
was in course of building, purported to create a new
dedication,



The trust deed bears date the 16th March 1872, and
after reciting that it was made between the persons name
above, of the one part, and one Mohammed Hashim,
representing the general Sunni Mussulman community,
of the other part, proceeds to declare that “the pieces or
parcels of land upon a certain portion of which the Sunni
Jamaet Musjid is erected, or is in the course of being built,
together with the godowns attached thereto, are solely
dedicated for the purpose of divine worship.” It then goes
on to provide inter alia that its management shall remain
exclusively in the hands of the Randheria Jamaet (people
or assembly).
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Description of suit Period of Time from which period
limitation begins to run.

115. For compensation for | Three years When the contract is broken,
the breach of any or (wher ethere are succes-
contract, express or im- sive breaches) when the
plied, not in writing breach in respect of which
registered and not the suitisinstituted occurs,
here in specially pro- or (where the breach is
vided for. continuing) when it

ceases.
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“'The bailment of goods as security for payment of a
debt or performancec of a promise is called ¢ pledge’. The
bailor is in this case called the ‘ pawnor.” The bailee is

s

called the °‘pawnee’.

comecpmd T0s5c: (bailment) §G LMY 2301 pues Q30
[od [o] O'] C ¢ O 2 C“
20 03¢ gy 6l &KoY

“A‘¢ bailment’ is the delivery of goods by one person
to another for some purpose, upon a contract that they
shall, when the purpose is accomplished, be returned or
otherwise disposed of according to the directions of the
person delivering them. The person delivering the goods
is called the °‘bailor” The person to whom they are
delivered is called the * bailee.”
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173. The pawnee may retain the goods pledged, not only
for payment of the debt or the performance of the
promise, but for the interest of the debt, and all
necessary expenses incurred by him in respect of
the possession or for the preservation of the goods

- pledged. ‘ '

160. Itisthe duty of the bailee to return, or deliver accor-
ding to the bailor’s directions, the goods bailed,
without demand, as soon as the time for which they
were bailed has expired, or the purpose for which
they were bailed has been accomplished.
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176.  If the pawnor makes default in payment of the debt
or performance at the stipulated time of the promise,
in respect of which the goods were pledged, the
pawnee may bring a suit against the pawnor upon
the debt or promise, and retain the goods pledged
as a collateral security ; or he may sell the thing
pledged on giving the pawnor reasonable notice of
the sale.

If theproceeds of such sale are less than the amount
due in respect of the debt or promise, the pawnor is
still liable to pay the balance. If the preceeds of
the sale are greater than the amount so due, the
pawnee shall pay over the surplus to the pawnor.

177.  If a time is stipulated for the payment of the debt
or performance of the promise, for which the pledge
is made, and the pawnor makes default in payment
of the debt or performance of the promise at the

“stipulated time, he may 1edeem the goods pledged at
any subsequent time before the actual sale of them ;
but he must, in that case, pay in addition any
expenses which have arisen from his default.
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“ With reference to the first contention section 161 of
the Contract Act must be read with section 160 and 173 of
the same ; the default on the part of the respondents to
return the goods must be after the time for which they
were bailed has expired or the purpose for which they were
bailed has been accomplished ; and as there admittedly
was no time limit to the bailment it must be after the
payment of the debts by the appellants. However, there
is no allegation whatsoever of the debts having been paid
or of any tender having been made by the appellants at any
time. Their case as stated in their first reply (exhibit B)
is merely that the goods were never released to them,
‘without any mention of their having made any attempt
to find the respondents and redeem the pledge. Even in
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their second reply (exhibit D) they mercly stated that the
respondents failed to release the . goods by issuing the
necessary authority to them although they wére at all times
ready and willing to redeem the goods by tendering the
amount and that the respondents ran away and kept them-
sclves out of their reach and ¢ without informing their
whereabouts.” They have not stated definitely in their
correspondence, plaint and amended plaint that they had
actually tried to find the respondents and redeem the
pledge at ail.”
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Meaning of Before discussing the circumstances in which

~ breach. breach discharges a contract it is necessary to
define what is meant by breach and to describe
the different forms that it may take.

Forms of Breach occurs where a party repudiates or
breach. fails to perform one or more of the obligations
imposed upon him by the contract. It may take

any one of three forms.

(1) Failure First, and this is the normal form, it occurs

to perform.  where a party fails to perform his obligation upon
the date fixed for performance by the contract,
as for example where a seller does not dehver the
goods on the appointed day.

() The Law of Contract (7th Ed. 1969) by G.G. Cheshire and G.Hs,
Fifoot at page 530.
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(1) Explicit Sccondly, it may arise from express repudiation,
repudiation. i.e., whete a party states explicity that he will
~ not perform his promise.

(ii) Fmplicit -~ Thirdly, there is a breach if a party does some

repudiation. act which disables him from performing his
obligation, as for instance where A., who has
promised to marry B., marries C., instead. Such
an act constitutes an implicit repudiation of the
~contract.”
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“ What gives rise to a cause of action is the wrongful
putting an end to a contract, or to use the words of Bowen,
L.J. in (1886) 16 Q B 460(9), what gives rise to a cause of
action is the ‘wrongful renunciation of the contractual

relation into which he has entered.” The damage or loss
is the consequence that flows from the wrongful act.”
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“'The rights of the parties in this case under the tran-
saction of the pledge are regulated by the provisions of the
Contract Act. It is a contract of bailment and it is in the
contractual duty to return the articles pledged on
repayment of the loan or tender thereof that the respon-
dent has failed. 'T'he wrong is the breach of contract com-
mitted in April 1944 when on a tender being made of the
sum lent the creditor rejected the tender and refused to
perform the contractural obligation to re-deliver the articles
pledged with him. Section 73 of the Contract Act would

regulate the rights of the parties and damages would have
to be assessed as on the date of breach of contract.”
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“52. Wherethe property to be attached is in the custody

of any Court or public officer, the attachment shall

be made by a notice to such Court or officer,
requesting that such property, and any interest or
dividend becoming payable thereon, may be held

subject to the further order of the Court from which
the notice is issued :

Provided that, where such property is in the
custody of a Court, any question of title or priority
arising between the decree-holder and any other
person, not being the judgment-debtor, claiming to
be interested in such property by virtue of any
assignment, attachment or otherwise shall be
determined by such Court.”
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“ Whether, under the circumstances of the case, the
Income-tax Appellate Tribunal was right in rejecting the
appeal under Section 33A of the Burma Income-tax Act

on the ground that there wis no appcalable order under
Section 3+ of the Act.”
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“ #7(1) All questions arising between the parties to the

suit in which the decree was passed, or their representatives,
and relating to the execution, discharge or satisfaction of



the decree, shall be determined by the Court executing
the decree and not by a separate suit.

(I) * * * *

(2) & » * * *

Explananon.——- For the purposes of this section, a
plaintiff whose suit has been dismissed and a defendant
against whom a suit has been dismissed are parties to the
suit. ”’
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“The Hight Court of Judicature at Rangoon decided
that the question of the auction purchaser’s right to posses-
sion as against the judgment-debtor is not a question relat-
ing to the execution, discharge or satisfaction of the decrce
after the consideration of the conflicting rulings to the con-
trary, that the decision is wrong. On the other hand I find
that it is in accordance w1th the rulmg% of the majority of
the Indian High Courts.’
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The appeal can lie in this case only if the question be
held to be one “arising between the parties to the suit
or their representatives, and relating to the execution,
discharge or satisfaction of the decree and thercfore

within the purview of scction 47 of the Code of Civil
Procedure. ”’
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“w. (1) No next friend or guardian for the suit shall,
without the leave of the Court, expressly recorded in
the proceedings, enter into any agreement Or COIe
promise on behalf of a minor with reference to the
suit in which he acts as next friend or guardian.

(2) Any such agreement or compromise entered into
without the leave of the Court so recorded shall be
voidable against all parties other than the minor.”
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“ Execution proceedmgs are a continuance of the suit,

and Order 32, rule 7, is applicable to an agreement or com-
promise made in the course of proceedings for the
execution of the decree obtained in the suit. The com-
promise now in question was recorded without the leave
of the Court, and no such leave was expressly recorded
in the proceedings. Hence there was a contravention of
sub-rule (1) of rule 7, and, consequently, under sub-rule
(2) the compromise is voidable against all parties other
than the minors.”
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“ 64. When a person at whose option a contract is voidable
rescinds it, the other party thereto need not perform
any promise therein contained in which he is
promisor. The party rescinding a voidable contract
shall, if he has received any benefit thereunder from
another party to such contract, restore such benefit,

so far as may be, to the person from whom it was
received.”

* * * *

“66. The rescission of a voidable contract may be com-
municated or revoked in the same manner, and
subject to - the -same rules, as apply to the
eommunication or revocation of a proposal.”
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“It is hardly needful to say that rescission must be
expressed and unequivocal. The clearest form of it is bringing
a suit to set aside the contract. The will to rescind may
also be declared by way of defence to an action brought
on the contract ; a declaration to that effect before action
brought is not necessary as matter of law though, generally

speaking, the prudent course is to repudiate as soon as
possible.”
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“It is quite clear, I think, that the word ° rescinds * as -
used in Section 64 implies an express and unequivocal
cancellation of the contract.........”
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Descrintion of suit Period of Time from which period
crp w limitation begins to run

142. For possession of im- Twelve years The date of the disposses-
moveable property when _ sion or discontinuance.
the  plaintff, while
in possession of the
property. has  been
dispossessed or diszon-
tinued the possession.

X X X x

144, For possession of ‘Twelve vears When the possession of the
immoveable  property defendant becomes ad-
or any interest therein verse to the plaintiF,

not herchv otherwise
special provided for,
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“If the plaintiffs claimed on the ground that they and
their predecessors had been’ in possession but had  been
dispossessed or had discontinued possession, the puriod from
which limitation ran was the date of dispossession or dis-
continuance, and the burden was on the plaintiffs to show

- that they or their predecessors in title had beca in possession
within 12 years from the date of suit: whereas if the plaintiffs
did not base their claim upon the fact of themselves or
their predeccssors in title ever having been in possession,
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but rested their claim upon title only, they would, be entitled
to succeed, unless the defendant showed that she had held
the land adversely for 12 years.”
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“Upon this he has held that the plaintiff’s possession
of the land discontinued in 1890, and that her present claim
to partition and a share of the land is barred by the provisions
of Article 142 of the Limitation Act. 'This makes the period
of limitation (12 years) for a suit for possession of immoveable
property, when the plaintiff while in possession of the
property has been dispossessed or has discontinued
possession, commence from the date of dispossession or
discontinuance.

There is no question of dispossession in this case,

The only question is whether the plaintiff discontinued
possession, and this is attended with difficulty because
possession had all along coatinued with her co-owners, and
has never passed to strangers.”
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“The plaintiff has now appealed to this Court and it is
contended that the District Judge erred in applying Article
142 of the Schedule of the Limitation Act, that Article 144
applies and therefore that on the plaintiff proving his title
it was incumbent on the defendants to show that they had
a possession inconsistent with the plaintiff’s title for upwards
of twelve years before the suit. 'This contention is correct.
The plaintiff does not allege disposession. What he says
is that in 1914, i.e. about three years after he had bought
the land from Ma Nabu, a Land Records subordinate brought
to his notice that part of the area shown on the kwin maps

—
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Ma Nabu’s garden plot was occupied by the defeadants.
He therefore brought the suit. The case falls under Article
144 and not under Article 142.
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“ Both the lower Courts have held that the defendant-
respondent did encroach on the plamtlﬁappcllwl" s lands
to the extent sued for, by building on'it. The main defence
is, however, involved in the question whether Article 142 or
144, Limitation Act, applies. The plaintiff alleges that he
was in possession when the encroachment took place in 1908
or 1909, and that he was thereby dispossessed of the land taken
up. Following the ruling in Mohima Chunder Mozoomdar
v. Mohesh Chunder Neoghi a Division Bench of this Court
in Moung Ya Gyawv. Ma Ngwe has held that if a plaintiff
claims on the ground that he and his predecessors have been
in possession but have been dispossessed or have discontinued
possession, the period for which limitation runs is the date
of dispossession or discontinuance and the burden is on the
plalntrff to show that he or his p*'edecessorb-m-tltle have
been in possession within 12 years of the date of suit. No
other ruling of this Court contrary to that ruling has been
cited before me. It must, therefore, be held that Article
142 applies and that the onus is upon the plaintiff to show that
he was dispossessed within 12 years of the date of the suit,
that is to say, that the defendant built her house within
that period.”

DSIemITSI03:002:51609:5C B0 ( Sacodes o306
YT Siuadse00sa)003:sC  Opageonivl: 3) 3290qC0dg 00

[ad C oc c [od
0025002062 csaomd]sgo%cs@oma W

“ The plaintiff appellant a Chetty money lender brought
this suit in 1916 to eject the defendants from a piece of paddy
land measuring about eighteen acres. His case is that he
brought the land in 1906 from one Sankaralingam, that he
was in possession through his tenants from that time up to

(9) el Erghgl mo(cc])l ogoo0! emoé@%@o@él o001l
(3) o o1 s';ug(ooc): oot JogH



-~
=

1910 when the defendants ousted him by turning out his
tenant. The defcndants denied that the plaintiff was ever
in posscssion either personally or by a tenant.”

3 *

% *®

“ The suit is clearly governed by Article 142 of the Limita-
tion Act and it is a well ‘established rule of law that in suits
under this article the onus of proof lies on the plaintiff. He
has to prove the dispossession which he alleges and that
he was in possession within twelve years of the suit. Here
the plaintiff has failed to prove that he or tenants of his were
in possession at any time, and the allegation as to dispossession
consequently falls to the ground. As the plaintiff failed
to prove possession within twclve years of the suit which
was essential to the maintenance of the suit, it was

unnecessary to go into the question of the defendant’s title
at all.”

036828 5G evadegom () mudqéedsg ofdadsondoonidi
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“1T do not sce how article 142 which expressly refers to
cases in which a plaintiff has been in possession of immove-
able property and has been dispossessed or discontinued
the possession can apply to a case in which the plaintiff
has been in possession.”
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“ The pleading are not good, but it seems clear what the
the parties are really disputing about. The trial Court has
found that these four picces of land formed part of the grant
which was originally given by the Deputy Commissioner
to the plaintiff’s predecessor-in-title. This is the finding
with rcgard to issue 1; “ Who is the owner of the lands in
suit? ”’  Issue 2 is not happily worded. Tt runs as follows:
“Who has been in possession of them (the lands) and how
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long? ” Both the lower Courts seem to have considered
that the burden of proving adverse possession for twelve
years lay upon the defendants, and as they hold that they
have failed to prove adverse possession for twelve years, the
plaintiff is bound to succeed on the strength of her original
title ‘This shows that lower Courts have considered that
Article 144, Limitation Act, applies. Article 144 is a
residuary article and applies to all suits for possession of
immoveable property which have not been specifically
provided for eclsewhere in the schedule of the Limitation
Act. In my opinion Article 142 does specifically apply
and therefore Article 144 cannot be applied. Article
142 runs as follows:

“For possession of immoveable property when the
plaintiff, while in possession of the property, has been
dispossessed or has discontinued the possession,”

and the limitation for suits of this nature is twelve years
running from the date of dispossession or discontinuance.
A perusal of the plaint shows clearly, in my opinion, that
the plaintiff claims the legal title in the four pieces of
land in disputes. She says that the defendants have entered
upon these lands and interrupted her possession, that is to
say, she has been dispossessed of these pieces of land, and
to enable her to sue for recovery it is incumbent upon her
to show not only that she has a good legal title but also that
the date of dispossession is less than 12 years from the date
of filing the suit.”

¢ g < < 9 C o C o c C
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“Tn my opinion the whole question involved in this case
is whether the suit falls under Article 142 or Article 144,
Limitation Act. I have no doubt in my mind that this case falls
under Article 142. The facts of this case are very much
similar to the facts of the case in U Maung Gyi v. Maung
On Bwin (1). Inthat case the plaintiff sued the defendants for
posscssion of a certain piece of land. His case was that the
land originally belongad to him and that about 10 years ago he

(o) oo 5361 @ (§)10@pp! 95351 Gop (G6)



allowed the defendants to occupy the land temporaily. The
defendants denied the plaintifi’s title and denied that they
came into possession with his leave or license. They said
that they had entered on the land 21 years ago and that they
had been in peaceful uninterrupted possession ever since.

t was found as a fact that the plaintiff did acquire title
to the land by purchase at a Court auction sale but that
the defindants had been in possession for 15 years or more
before the suit was brought. On these facts it was held
that the suit fell under Amcle r42, Limitation Act and
that the plaintiff must prove that the defendants occupied
the land with his leave or liconse”

o C o C g o of { C € 1
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“If, in the present case, the plaintiff had proved the per-
missive occupation by the defendants, the burden would
then clearly have rested on the defendants to show that they
had acquired title by twelve years’ adverse possession.  But
it has been found as a fact that the plaintiff has failed to
prove this permissive occupation. All that has been proved
is that the plawatiff at one time the owner, but for the last
15 or zo yaars the defe ndﬂ ats have been in possession, and
it seema to :ac that the plaintiff’s claim is that the defendants
obtained possession from him. That biing so, the suit
was a suit 1"’1(‘1@1‘ Article 142, and on his failing to prove the
permissive nature of the occupation the plaintiff could not
succeed without at first 5 ohownﬂ that he had been in possession
-within twelve years of bringing the suit.”
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“ Maung Aung Sein, son of U Aung Gyaw said that he
was a graadson (meaning grand nephew) of the plaintiffs and
that when the plaintiffs who owned the suit land shifted to
Tavnzya-gyi village, he was ia posssssionn of the suit land
together with his cousin U San Dun and Ma Mya Zai.
When the Karen insurgents rose in arms against the Govern-
ment he, U San Dun and Ma Mya Zai were iatern d by the
Government. Later, when multi-coloured insurge: ts
occupied Henzada town they were released from the custody.
Subsequantly, the drfandamt came and squatted on a po:tion
of the suit land. He did not object to her presence and
even collected {rom her a portion of the revenue which he
had to pay on behalf of U Kali and Daw Baw U.”
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“In the case now under consideration the plaintiffs
never abandoned the suit land. It was left in charge of their

(oo) O@E?I ngeafs:é '«?qéoc}s: 09@ (o@o) I (n@p) i



940

close relatives Aung Sein, Aung Gyaw and San Dun. ‘There- O@Q J
after, wh~n Aung Scin and San Dun werc interned by the
Governmet, the dzfendant took the opportunity of squatting on Geocoats
on a portion of the suit land. Conscquently, there was  Ja
neither dispossession of th- plaintiffs nor discontinuance of ji vemied:
‘possession by them within the m'*a*lng of Article 142 of pu c9igl
the Limitation Act.” Gl 652P DI
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“Jt has been a-gued that as Ma Pyan Gyi admits that
twenty years ago U Shwe Kyua was the owner of this land,
the burden of proof is on her to show that he is no longer
the owner. The learned advocate for the respondent even
argued that the presumption always is that where a ‘man has
once been the owner of land, he continues to be owner of the
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@7 land. T am entircly unable to accept this proposition. ft
— is obvious that when a man sues for the possession of property,
on cuoécoé which is i1 the possession of another, he must show that he
pu has a subsisting title to the property. One of the ways in
L ocs:.ocl which he can show that h~ has a subsis:ing title is to bring
on euadot evidence to, show that he once owned the property, and that
Gu w00 at the time he was unlawfully dispossesscd hc was still the
WL cucocodo owner of that property.”
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“TIt is common ground that the Board docs not claim
any title whatsoever to the house standig on the land cxcept
its right to proceed against it for recovery of the rents due in
respect of the laad. On the other hand, the applicants as
persons in possession can hold it against all the world cxcept
the true ow:ner. It must therfore be said that as agiinst the
Board the applicants arc entitled to the house subject to
the right of the Board for rccovery of the arrears of the rent
due on the lind.”
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